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United States, temporarily residing in the District of Columbia, and 
is the Secretary of the Interior, an officer of the Government of the 
United States. 

3. That your petitioner is entitled as purchaser for value without 
notice of any claims against the title of the Indian allottee, as was 
those througli whom your petitioner deraigns title, F. M. Head and 
Emma Gamblin, the grantees from the heirs of said Indian allottee, 
one Nicholas Alberson, in fee simple to the following described land 
located in the Chickasaw Nation in the Indian Territory: The east 
half of the northwest quarter and the east half of the west half of 

the northwest quarter of Section 32 in township 1 north, 

2 range 7 west of the Indian Meridian, said lands now being 
a part of the townsite of Duncan, State of Oklahoma, and 

situated in what was formerly the Chickasaw Nation, the same being 
the homestead lands of Nicholas Alberson. 

4. That under the provisions of various agreements or treaties be¬ 
tween the United States and the Choctaw and Chickasaw Nations 
of Indians and of various Acts of Congress a Commission to the Five 
Civilized Tribes was created for the purpose, among other things, of 
enrolling on final rolls to be approved by the Secretary of the In¬ 
terior the names of members by blood of the Choctaw and Chicka¬ 
saw Nations of Indians and of allotment in severalty among the 
members on said final approved rolls of the lands of the Choctaw 
and Chickasaw Nations, each member on said final approved rolls 
to be allotted a fair and equal share of the national or tribal lands 
theretofore held by each nation or tribe in common. 

5. That the first act of Congress on the subject declared it to be 
the purpose of the United States to divide the tribal lands in sev¬ 
eralty among the Indians to the end that the Indian Territory 
might be fitted for a state of the Union, but in early acts it was pro¬ 
vided that no enrollment of any member on a tribal roll should be 
final nor any roll conqdete until the enrollment of the whole tribe 
was completed and that allotment of lands should not be approved 
by the Secretary of the Interior until the lands of any one tribe 
were surveyed and allotment of the same among all members on the 

tribal rolls completed, and that the lands allotted should be 

3 non-transferable until after full title was acquired and mean¬ 
while should be non-taxable and non-liable for any obliga¬ 
tions contracted by the allottee. 

6. That by the Act of Congress approved June 28, 1898 (30 
Stat. at L., 495) it was provided: 

“That as soon as practicable, after the completion of said allot¬ 
ments, the principal chief of the Choctaw Nation and the Governor 
of the Chickasaw Nation shall jointly execute, under their hands 
and the seals of the respective nations, and deliver to each of the 
allottees patents conveying to him all the right, title and interest 
of the Choctaws and Chickasaws in and to the land which shall have 
been allotted to him,^^ 

the United States having parted with its reversionary interest in 
said lands in consideration of the Indian tribes agreeing to allot- 
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United'sS^o^dnJ'^ considerations to the 

and iSe^ifvLTilTdSon on * 1 - 1 ^ 

of the Indian Terrify for 'tSeho^ >n severalty or fitting 

gress by Act approved July 1 So? r 3 ?Sta"t f 

was ratified by the Choctaw anr? ^ which 

190| provided" in part as‘‘7olWs 25, 

ratification onhis^agreement ^titled 

^ai27 hereof, shall be placed upon tL rou"tadVby7aKm" 

*’*'***♦ 

(ji fnd'SEiSsr'ESS.:: n’*''?"? 'tj •™'"s'"‘ "■• 

Secretary of the Interior lists rpon^i^hSbe nl 

of those persons found bv the r*oTnmT. * ' * u ^ placed the names 

ment. The lists thus m^narl^ t-ommission to be entitled to enroll- 

the Interior shall constitute a n f" approved by the Secretary of 
citizens of the Choctaw'and Chickasartribes’’" * ‘ 'jf 

madeT heli^prridef«bal propeTZSt 
****** 

Ef"Jh™E”Lr2'd‘Cw 

thereon shall participate in the monuer'*^ t appear 

Provided, That no allotment 01 ^ 0 ^ :'®**/°"''' agreement: 

be made to anv person or to the* heir®* property shall ■ 

is on the said rolls, and « ho dicA urtnr.,®^i'"'a P.®'’T 

fication of this agreement The rieht nf ® * i® 

in the lands or other trTbal nro.Vr^^'li uT‘‘''iP®"®'’" *° interest 

extinguished and to have ' ‘h’ ‘n have become 

death before the date of the^finaf ratification^! M.i^®"®’’®' "P®" 
any person or pen«.ns who mav ™Zea n.^^e 
said rolls as aforesaid for tlip nnrnn«o V anyone on 

ment, and who shall knowimrlv rel »• profiting by said conceal- 
other tribal property < f the nr a P?’'-''®" «ny land or 
ment prohib/ted bv tin's s^tio? Knl'i® “rising from any allot- 

and shall be preceeded a-aiiist ai mil?.'^®®"’®j “ ^®lony. 

felony, and the Stv of tht nV ^ ? provided in other cases of 

labor' for a perio^of' nto £s thnf ® * ®" ‘^® confinement at hard 

.years, and in addition lerrto a forfeitre^ "n 

Chickasaw Nations of the land®’ othe? it') i 1® Choctaw and 

so obtained.” ’ ‘"’*“1 property, and proceeds 

taw‘?nd icW frihitSri*®.®®)'^'?®'®^ ®^ *he Choc- 
by the Secretarv of the Interior of hi« ^ t approval 

land equal in value to 320 acres of the arora^^tllottobTknToUhe 
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Choctaw and Chickasaw nations * ♦ * as soon as practicable 

after the approval by the Secretary' of the Interior of his enrollment. 

“Sec. 12. * * * Each member of said tril^es shall at the time 

of the selection of his allotment de.«ignate as a homestead out of said 
allotment land equal in value to IBO acres of the average allottable 
land of the Choctaw and Chickasaw nations.” 

“Sec. 71. After the expiration of nine months after the date of 
the original selection of an allotment by or for any citizen of the 
Choctaw or Chickasaw tribes?, as provided in this agreement, no 
contest shall be instituted against such selection (the law giving 
certain preferences of selection and right to contest selections to 
citizens)”. 

“Sec. 22. If any person whose name appears upon the rolls, [pre¬ 
pared as herein provided, shall have died .«ubsequent to the ratifica¬ 
tion of this agreement, and before receiving his allotment of land, 
the lands to which such person would have been entitled if living 
shall be allotted in his name, and .diall, together with his propor¬ 
tionate share of other tribal property, descend to his heirs according 
to the laws of descent and distribution as provided in Chap- 
5 ter 40 of ATansfield’s Digest of the Statute® of Arkansa.s: 

Provided. That the allotment thus to be made shall be 
s-lected bv a duly ap^pointed administrator or executor. 

“Sec. 28. Allotment certificates issued by the Commission to the 
Five Civilized Tribes shall be conclusive evidence of the right of anv 
allottee to the tract of land described therein; and the United State® 
Indian Agent at the I^nion Agency shall, upon the application of 
the allottee, place him in possession of his allotment, and shall re¬ 
move therefrom all persons objectionable to such allottee and the 
acts of the Indian agent hereunder shall not be controlled by the 
writ or process of any court. 

“Sec. 24. Exclu.®ive jurisdiction is hereby conferred upon the 
Commission to the Five Civilized Tribes to determine, under the 
direction of the Secretary of the Interior, all matters relating to the 
allotment of land.” 

“Sec. fiO. All controversies arising between members as to their 
right to select particular tracts of land shall he determined by the 
Commission to the Five Civilized Tribes.” 

“Sec. Ofi. All patents to allotnients of land, when executed, shall 
be recorded in the office of the Commission to the Five Civilized 
Tribes within .®aid nations in books appropriate for the purpose, 
until such time as Congress shall make other suitable provision for 
record of land titles as provided in the Atoka agreement, without 
expense to the grantee: and such records shall have like effect as 
other public records.” 

“Sec. 72. There shall be paid to each citizen of the Chickasaw 
Xation. immediately after the approval of his enrollment and right 
to participate in distribution of tribal property, as herein provided, 
the sum of forty dollars.” 

That by the act ap]>roved April 21. 1004 (88 Stat. at L., 180), 
all the restrictions upon alienation of all adult allottees not of Indian 
blood in all the Five Civilized Tribes® were removed and the Secre¬ 
tary^ of the Interior was authorized in writing to remove the re- 
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tfon nf and an appropria- 

, d. m.. 

ssjur.,:'ii:' 

in III. dii.r„a;.S' ,tr,s."?„^ j/r"'" ■''« “““ 

the same. ^ nited States court to cancel 

affairs of the^^ive oiviXed^Tribe^ ^i^'Po^ition of the 

other purposes,^’ apnrov^^^^^^ territory, and for 

Ci^ili^ed Tribes to ‘he Five 

allottee, and if any siicli allottee shall ilie m the name of the 

becomes effective, the title to the lanrt ri ^"/'h Patent or deed 

to and vest in his hei,^ and in therein shall innre 

restrictions have heeti rem'ovorl i • allottee shall die after 

heirs or his irfnr,l"i.m:" ;S\7’lL^n^^^^^^ ‘o his 

the allottee during hishfe. and aVmtrTl* had issued to 

the allottee died before the saniA heretofore issued, where 

like effect: and ar.'^tenV o de^dr’i^ 

veynaces affecting h ndi ..f anv of ? other eon- 

corded in the offhe of th/Ppr' • ■ ‘"hes shall be re- 

Trihe.s, ami when .^o "Urde.r Zr'''""''.‘'j® ^'‘'•ili^^'l 

he delivered under the direction of the ^hall 

“Sec. fi. That if L .Hn in Z Interior. 

Or^k or Seminole tribe, or tZSveS of 
fail, refu.se or neglect for thiriv in *<•* ‘he Chickasaw tribe shall 
n.ent is readv for hfs siZturA i '‘hn‘ any in.stru- 
hy the Secre'tarv of the"Interi.lr u'idZfJ.'’! h**^® ‘o he de.«i,gnated 

ment may he approved hv the Secretary of'the* "‘■"u' i"'‘™- 

exei ution. and when so' nnnrnvAU ‘ J ”* * Interior without .such 

title, and .such apiiroval sli.itl i a ''"*^1 '‘hall convev legal 

ecutive or i.hieZrlfus^d m ne.Z'ted ™‘‘h 

instrument.’’ nfter notice to execute i^uch 

.\(?o?Congref'UfeX;f'f;;;de‘to"'dr'’”'"^ "‘her 

Interior-SJK; 

of patents and land*; ^old under iSs^uance 

the individual allZe leasernc^ 1 1 by 

to patent and operations *l>eoiin* thpr/ ^approved prior 

out and improved on allotted, hut nnJaten'tedfanZ."'**^' 
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8. That application was duly made for the enrollment of Nicholas 
Alherson as a Chickasaw Indian by blood and it was found by the 
Secretary of the Interior or the Dawes Commission actinji; under his 
direction that Nicholas Alherson was entitled to enrollment as a 
blood member of the Chickasaw Nation who had died on or about 
October 2. 1002. and a final roll containing!: his name was duly and 
re^i^ularly approved by the Secretary of the Interior on December 
12, 1902. That thereafter an administrator of his estate was ap¬ 
pointed by the proper court, the I nited States district court for the 
Southern District of the Indian Territory, and selected an allotment 
of land as by the statute in such cases made and provided, the land 
selected inclndinii amon<i other lands the following: tracts for which 
allotment certificates dated Septeml)er 17, 1004, issued by the Dawes 
Commi.«sion acting under the direction of the Secretary of the 
Interior, are now held by your petitioner as conclusive evidence of 
an adjudication by the lawful authorities that the heirs of Nicholas 
Alherson are entitled to the lands therein described and as a con¬ 
veyance of said lands to the heirs of the deceas(‘d Indian: The east 
half of the northwest quarter, and the east half of the West 

8 Half of the northwest quarter of Section 82, township 1 
north, ran^e 7 west, and the southwest quarter of the south¬ 
west quarter of the northeast quarter of section 82. township 1 north, 
ranjre 7 west, and the west half of the southwest quarter of the north¬ 
east quarter and the east half of the southeast quarter of the north¬ 
west quarter of section 4. townshi]) 1 south, ramie 7 west and 
N. W.^ N. W.-* N. W.^ Sec. 21 and N. W.^* N. W.^ N. W.^ —Sec. 22 
Twp. 1 south Dance 7, W.“. 

0. That by deed acknowledged the 10th day of September, 1004, 
and recorded September 22, 1004, D. F. .Mbeivon an enrolled mem¬ 
ber of the Chickasaw Nation, representing himself to l)e under the 
statutes in such cases ma<le and provided, and describinc him in 
said deed a.s the sole and only heir of Nicholas Alherson. deceased, 
for the consideration of $1,250 to him paid, transferred and con¬ 
veyed to Emma Carnblin by general warranty deed the lands here¬ 
inbefore described com[)risinc the homestead f)f Nicholas Alherson 
and al.«o the following: other lands: 

The west half of the noT*thwest quarter of the northwest quarter, 
and the southwest quarter of the southwest quarter of the north¬ 
east quarter of .section tliirtv-two township 1 north, ramie 7 west. 

That your petitioner is informed and l)elieves that the consid¬ 
eration paid for said lands was at the time of transfer not inadequate 
and that the said Emma Gamblin ])nrchased said lands and ])aid 
the purchase price thereof without knowledtie of any fraud prac¬ 
ticed, if any were practiced, on the Secretary of the Interior or any 
one acting under his direction to secure the enrollment of 

9 the name of Nicholas Alherson on the final a])proved rolls 
of the Chickasaw ^\ation and the allotment of lands in his 

name, and that the said Emma Gamblin did not acquire said lands 
knowdn" that Nicholas Alherson had died on or prior to Septeinber 
25, 1902, if he in fact did die before that date. An affidavit by 
Emma Gamblin that she boujiht said lands subsequently conveyed 
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JnV5st,7S”'Ti,.!;r f"»"• »<" 

V ^ *' interest in the allotment sold bv B F \lber«on 

to Lnima (onnblin on the Mronnd that said B. F. Alberson \va« nnf 

le sole heir of Xiehola'^ Alberson, that the said Nicholas \lberson 
had died intestate on or about October 2 1Q09 

ants „s the sun ivin^ children of Petr .UteSn’ ato herT^To' 
as A her.on wl.o had predeceased him, were equal vtiitled un^ 

the sta ufes in su< h cases made and provided with'R fmi™ 
to the anils selected as the allotment of Nicholas \lherson ^fh°a't, 
thereafter the sum of $1,100 was paid to the said Kite Ch Sf 
or and Corneha Ilames for their interest i^ltCds arid 
10 the.y with their respective husbands executed a geS tr 

•to 100- t' l^ehruarv IS, 1907, and recorded Alarch 

-o 100 ,,111 the proper recording office conveving all their ricrh 
title and interest in the laiuF nllnftArl v;«i * i i i/ rignt, 

aforesaid Emma Gan Min a d j Sm in tl e mii 

11. That E'lmna Gamblin^mj’herhu’h"^ JoeTamM- *'tT‘"’ 

in Head, grantor of your petitioner certain nf 

e lands forining part of the allotment selection of Nicholas Alber- 
b 1, the greater part ot said lands being tho'^e covered hv fhp ImriT 

the I.uM'‘'ei'’i' "f «ll»‘'>'«nt of said Nichoks AllirsZ 

the Luld^ embiaeed in the homestead allotment of Nicholas Alberson 

deceased being thus descrilied in the homestead allotinZ certiS 
issued 111 the name of the said Nicholas Alberson ■ certificate 

ran?? Si ?o ^ 

«l.r^?**^ * ai* northwest quarter of section 32 town- 

*'iiA I'nnge , west, containing 40 acres.” ’ 

I hat pursuant to the agreement herein set forth the same Emma 

deed dated Fehrn irv !•> 100- ^ i ^i^^^eral warranty 

uaitd itniii<ii> li, lyo/, and recorded March 15 1907 i*h 

the proper recording ofhce conveying tn F M Head for Baa aa? 

11 rr;. ‘’-'i' 'iHe aifrSeZ .1 andt 

it the following described lands coniDrised wUhir. n i 

selected on behalf of Nicholi Alto^i^^^ideeiZd? 
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^‘The east half of the northwest quarter, and the east half of the 
west half of the northwest quarter of section 32, in township 1 north, 
range 7 west, of the Indian meridian.^’ 

That in and by said deed the aforesaid Eiiinia Ganiblin and Joe 
Gainblin, her husband, covenanted that they were lawfully seized 
in fee of the land just herein described, free from all incumlminces 
and that they had a good right to sell and convey. That F. M. Head 
aforesaid had no knowledge to the contrary of the covenants in said 
deed conveyed and had no knowledge that Nicholas Alberson had, 
if such be the fact, died prior to the 25th day of September, 1902, 
and was not entitled to an allotment of lands in the Choctaw and 
Chickasaw nations and the said Head did not knowingly take a deed 
to and acquire title to the lands herein described with information 
of any claim that the date of Nicholas Alberson’s decease was prior 
to September 25, 1902, but on the contrary believed the same to be a 
valid and lawful allotment, tliat Nicholas Alberson was lawfully and 
in fact entitled to enrollment and allotment. That said Head prior 
to making said j)urchase herein described employed a reliable and 
competent title examiner or title abstractor to examine the title to 
the land he was about to purchase. That said title examiner or ab¬ 
stractor reported that he had carefully searched the records with 
reference to the title to said property, and that the title was perfect 
in Emma Gainblin. That said F. M. Head purchased said property 
in reliance on the re[)ort of the title examiner aforesaid and 
12 without any knowledge of any claim the title to said real 
estate described herein was not perfect or that any question 
was made with reference to the date of death of Nicholas Alberson 
and without any record at the date of said jiurcbase appearing on the 
rolls of the 15ve Civilized Tribes to the effect that the date of death 


of Nicholas Alberson subsequent to September 25, 1902, was a sub¬ 
ject of dispute or question. Affidavits from the title examiner or 
abstractor, Robert L. Marsli. and V. M. Head are attached hereto, 
marked “Petitioner's Exhibit A-3” and are prayed to be read as a 
part hereof the same as though incorporated herein. 

12. That thereafter the real estiite bought by F. M. Head as 
hereinbefore set forth was transferred and conveyed to your peti¬ 
tioner the Duncan Townsite Company and subdivided, placed on the 
market for sale as an addition to the townsite of Duncan, Oklahoma, 
and houses erected thereon by your petitioner without knowledge on 
its part or that of its officers or agents that Nicholas Alberson had, if 
such be the fact, died prior to Seiitember 25, 1902, and was not en¬ 
titled to an allotment of land in the Choctaw and Chickasaw nations. 


13. That your petitioner recently learned that the Secretary of 
the Interior has undertaken to cancel the name of Nicholas iMbei'son 


as an enrolled blood member of the Chickasaw Nation and has placed 
or caused to be placed on each of the five final approved blood rolls 
of the Chickasaw Nation or tribe a notation o{)posite the name of 
Nicholas Alberson, as follows: “Died prior to Sej)tember 25, 1902. 

Not entitled to land or money.’’ That your petitioner is 
13 informed and believes that this notation was placed or caused 
to be placed on each of said rolls by the Secretary of the In- 
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terior on or about the month of Januarv IQOQ a i 

issued that no patent should hp i«€inori^’ au orders were 

berson to the la^ds nor aZ 

that no rights in said allotment or Z p^thl^f fh“‘^ 

nized as existing in any person claiming the allotment*^ f 
Alberson or any part thereof hy, from or throS^he h»- 
^nal representatives of said Nicholas Albereon® Th P®-' 

rdr;^ssCgi£ ?h?r—i - 

rVer^’i/iVterX rn 

inbefore set forth par^ wTth airi^ ’^ ^ere- 

. Nicholas Alberson and disposed of tho *’'*®*'®s*' 'n the allotment of 

tod. lad tog.i, in. if • - ^ 

by J-ool “0* 

attornev, who had nrofited bv .U r n ' n including an 

seeking^ to alV ^hir Indt^nn H ® ='"obnent and who was 

Nicl,oI„ .llbermn h.d dirf prior lo S«pSli,!”5*'io02'®Tr‘.' 
p.lil.on.r 1. i„fora,«i ,„d b,|i.,„ lb. nr.to Ji!‘,J 0 ". 

H SCSi stis 's-s»frrs » 

intrsrSt XnS tT 

%&I Tliat ■'corf‘s dealhX 7 Oetoier" 

has just been informed by a letter of the Secretary of the^ 

[^.erSO.'TbS’ln P ‘'rrlt?* 1‘®[T «'«■“ mailed o^Oct 

trator of the estate of Nicholas" AHiLon' a'mUo 
torney of the same place notifvina them fh7ti ' ®*' 

to show cause at a moned "hn^ L Xe 

the Mve Civilized THI,et wh th^!^ *'.'® f^enimission to 

Hudson as adn.inistrator for N d.Sf Ubermi*^*.'"" 
celed for the reason that Albei^dn ^d m 7"'' 

and that no notice was taken of said notification bv^tbr' 7 r®; 
or attorney aforesaid whereiinon imnn ^ ^ ^ administrator 

the Commission to the kAve Civih'zed Trife the^cretan- o'f’S idi’ 

tenor d.d on January 11, 1908, cause the notation h|."Snbefore re-' 
2—2822a 
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ferred tx>, to be made on each final approved roll and cancel- 

15 ation of the allotment made years previously. Your peti¬ 
tioner avers that no notification was sent to or opportunity 

afforded your petitioner or any of the grantees immediate or remote 
from the heirs of >sicholas Alberson, and who at the time of the 
hearing were the parties beneficiary interested to show cause why 
the allotment made should not be canceled and your petitioner is 
advised, and therefore avers, that the action taken by the Commis¬ 
sion to the Five Civilized Tribes and the Secretary of the Interior 
is a denial to your petitioner of due process of law, that the Secre¬ 
tary of the Interior and those acting under his direction ai‘e without 
lawful authority or jurisdiction to cancel the allotment of Nicholas 
Alberson and Specially without notice or opportunity to your pe¬ 
titioner and its grantees, direct or remote, from the heirs of Nicholas 
Alberson to be heard and to show that they are bona fide purchasers 
for value without notice of any fraud practiced in securing the en¬ 
rollment of Nicholas Alberson on the final approved blood rolls of 
the Chickasaw Nation or tribe. That your petitioner is advised and 
believes, and therefore avers, that the only lawful mode of procedure 
is by criminal prosecution against the parties to the fraud, if any 
fraud there be, and a judicial determination of forfeiture of so much 
of the allotment of Nicholas .Vlberson or proceeds thereof as may be 
traced into the possession of parties knowingly taking said allotment 
or jjart thereof or proceeds thereof though aware of the death of 
Nicholas Alberson prior to September *25, 1902, but your petitioner 
is informed and believes that no such procedure has been taken, but 
that on the contrary an attempt has been made recently to 

16 allot all or part of the lands purchased by your petitioner as 
hereinljefore mentioned to parties instigated to take said lands 

in allotment by parties hereinbefore mentioned as privy to the at¬ 
tempted unlawful deprivation of your petitioner of the same. 

14. That your petitioner has respectfully made demand of the 
Secretary of the Interior that he cause patent to be prepared and exe¬ 
cuted and recorded in the name of Nicholas Alberson to the lands 
herein referred to as having been purchased bona fide for value and 
without notice of any fraud by your petitioner, but said demand has 
been by the respondent hereto or his First Assistant Secretary of the 
Interior delegated by him for the purpose refused and instead your 
petitioner has been informed that allotment certificates to said land 
have been issued or attempted to be issued to other parties to whom 
it is purposed to issue patents unless the respondent be otherwise 
commanded by judicial proceedings. Your petitioner avers that the 
action taken by the Secretary of the Interior and the notation placed 
opposite the name of Nicholas Alberson on the final approved rolls 
constitutes a cloud on the title of your petitioner and has caused 
and will cause it great and irreparable injury that is beyond esti¬ 
mate, and that the arbitrary and unlawful act of the Secretary of the 
Interior in causing the notation herein referred to to be placed oppo¬ 
site the name of Nicholas Alberson and of respondent in cancelling so 
much of the allotment of Nicholas Alberson as was purchased bona 
fide by your petitioner and of refusing to permit the patent in the 
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Nicholas Alberson of same and instead of attemntinff 

others, deprives petitioner of its property with^ 

17 f process of law in violation of the Fift^ yVmendment 

17 to the Constitution of the United States. ^^mendment 

.1 , j ' -^^titioner states that the reasonable nrespnt vnlno r\f 

i« ?n purchased by petitioner and the subject-matter of this suit 
IS larply in excess of the sum of ten thousand dollars ® 

Secretary of the Interior, has refu.^ed °nxecute Lhv;; and 

■Honolwe RkhL-d' .u'Shn^r'I^ttir^f “ e 

And as in duty bound your petitioner will ever prav. 

T> ni^NCAX TOWXSTTE oompaxy 

head, Sec. (Sc Petitioner. 

KAPPLER & MERILLAT 
FINN & YOUNG, 

Attorneys for Petitioner. 

18 County of Comanche, 

State of Oklahoma: 

Before the subscriber, a Notary Public in inrl fnr ^'e^ * r 

Comanche, State of Oklahoma, on (he ’ibili dav of June V 1^^2909 

Spililsiilii 

Sfc". s-ii K* 

Q I -1 a . head. 

igSubscribed and sworn to before me this -26* day of June, A. D. 

JOHN M. YOUNG, 

By commission will expire May 10th, 1910. Public. 
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19 Rule to Show Cause. 

Filed July 22, 1909. 

On consideration of tlie petition for the writ of mandamus filed 
in the above-entitled cause, it is by the Court this 22 day of July, 
1909, ordered that the respondent show cause on or before the 5th 
day of August, 1909, why the writ of mandamus should not issue 
as praved. 

WRIGHT, Justice. 


{MarshnVs Return.) 

Served copy of within rule to show cause on Richard A. Ballinger, 
Secretary of the Interior, by sendee on Frank Pierce, acting Secre¬ 
tary. 

July 22, 1909. 

AULICK PALMER, Marshal 

S. 


20 Respondent*s Answer. 

Filed September 25, 1909. 

Frank Pierce, First Assistant Secretary of the Interior, and, in 
pursuance of law, acting as Secretary thereof in the absence of 
Richard A. Ballinger. SecrcharA’ of the Interior, while especially re¬ 
serving to himself all benefit to any exception to the uncertainties 
and defects of the petition filed herein, and to the lack of jurisdic¬ 
tion in this court to grant a writ of mandamus compelling the per¬ 
formance by him of duties involving the exercise of judgment and 
discretion (such being the character of the act, performance of which 
is sought by this proceeding), nevertheless to make answer to said 
petition, says: 

1-2. Tie admits the allegations of the first and .«econd paragraphs. 

3. Tie denies the allegation, in the third paragraph contained, 
that relator is entitled to the land therein described and denies that 
said lands were ever lawfully the homestead lands of .said Nicholas 
Alherson. 

4-5. Tie admits the allegations of the fourth and fifth paragraphs. 

fi. lie admits that the act of .Tune 28, 1898 (30 Stat., 495) con¬ 
tains the excerpt cpioted in the sixth paragraph, hut denies that the 
United States thereby or therefore had parted with its reversionary 
interest in said lands. 

7. He admits the existence of those excerpts from the statutes of 
the United States .set forth in the seventh paragraph, but sugge.sts to 
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“ riirr'f”' 

the following nmterL'l porllS'of2!i°dtecti“^ Chickasaw Nations,” 
patent diall issue ivfsayd Sn^ead 

of tp“JeCrion”f iTm 

^ to allottees not of Indian blood as well as “all other allottees ” 
He admits that the act of .March o. 1905 (33 Stat 1060) contains 
the jirovision averred on page 6 of said petition ’’ He admits*that 

sele?tidTi^sooTa‘‘'^’’'’'"7-‘' M allotments were 

1^011 practicable after approval of said enrollments • 

hat leases were made as alleged; and that for a time, through over^ 

Sved" mid oHot '”'T in that behalf, restricticfns were 

emoved and allotments were sold pnor to issuance of patents- all 

(U'S 137)^’r''6 *° "in^h- '’y nft of April 26, 1906 

btat 13/) confirmed such sales where the sole objection thereto 

was the lack of patent or deed, yet without validating those invalid 
22 noopnnts such as lack of right of enrollment, 

sis: 8 Answenng the allegations of the eighth paragraph 

lie denies that an application for the enrollment of Nicholas 
Alberson was duly made, but admits that an application for such 
enrollment was improperly presented upon fal.se^ representations as 
to be date of said Albcison's death; and be furtber“s Zt^ 
roll containing bis name was thereafter approved bv said Secretary 
of the Intcnor as alleged; but be avers that such enrollment and 
approval were induced by fraud; in this; that under the provisions 
of law, no member of the Choctaw or Chickasaw Nation was en¬ 
titled to enrol ment nnle.ss .-aid uiember was alive at the time of 

25 *'^ono”" 'a I Cl"*’’'""^®"' ‘Weement on September 

V-’, ®"" ,V“ enrollment and approval as aforesaid of the name 
ot Mcbolas Ubei-son were made upon representations that said Al¬ 
berson was alive until on or aliont the second dav of October 1902 

toTh J" Alberson died inany months prior 

to the ratification of .said Choctaw and Chickasaw agreement- and 

he further avers that these facts were well known to the parties pro- 
curing such enrollment. ^ 

He admits that an administrator was appointed as alleged and 
that an allotment of land was selected. As to the lands involved 

' r I',*! and the E./-2 

of N. \\./4 of N. M./l. S'ce. 32. T. 1. N. R. 7 \V I M werd 

selected as the homestead portion of said Alberson allotment and 
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were embraced in a notice of selection dated September 17, 1904; 
and that tlie E./ 2 of S. W./4 of N. \V./4 of said section 32 was 
not selected nor included in any notice of selection prior to 
23 September 20, 1904, when it was designated as a part of 
the surplus allotment of said Alberson. He avers that the 
other lands described in said pai’agraph 8 were selected and are 
embraced in notices of selection as follows: under date of September 
17, 1904. and as suiplus lands, the W./2 of S. IV./4 of N. E./4 
and the E./2 of S. E. '4 of X. AV./ 4 of Sec. 4, T. 1 S., K. 7 W., 
and the X. \V./4 of X. \V./ 4 of X. \V./4 of Sec. 21, T. 1 S., R. 7 
IV.; under date of Se])temher 20, 1904, and as surplus, the N. W./4 


of S. W./4 of X. WV4 of Sec. 22. T. 1 S., R. 7 W. 

But he denies that allotment certificates were issued on September 
17, 1904, or September 20. 1904, or for many months thereafter, 
as will hereinafter appear, or that when issued they were in force, 
intent, or effect conveyances of said lands to the heirs of the de¬ 
ceased Indian or that, having been procured by fraud and perjury, 
they constitute conclusive evidence of title to the land. Tie admits 
that said certificates evince an adjudication hy lawful authorities 
that said lands had been selected in the name of Xicholas All)ei*son, 


but avers as aforesaid that such adjudication was ]>rocured through 
and by deliberate fraud and niisre])resentations of a material fact 
upon which the right to allotment in the name of Xicholas Alberson 
depended. 

9. He admits, as alleged in the ninth paragraph, that one B. F. 
Alberson, representing himself to be the sole heir oi said Xicholas 
Alberson, on September 19, 1904, did by deed undertake to convey 
the lands described to one Emma Gamhlin, hut avers that said con¬ 
veyance was executed and delivered prior to issuance of allotment 
certificates covering the land herein involved, and even be- 
24 fore the selection of a i)art of said land, viz., the E./2 of 
S. W./4 of X. \V./4 of Section 32 aforesaid. He further 
avers that said B. F. Alberson was one of the witnesses upon whose 
false and perjured testimony the enrollment and allotment of 
Nicholas Alberson were made. 

As to the allegation concerning the adequacy of consideration or 
the lack of knowledge on the part of said Emma Gamhlin as to the 
fraudulent character of the enrollment and allotment afore.said, 
or of her knowledge of the fact that Xicholas Alberson died prior 
to September 25, 1902, respondent has no knowledge and can not 


He also avers that at the time of selection of the E./2 of S. \V./4 
of N. W./4 of Section 32 aforesaid (and being a part of the land 
now in controversy), the said de.<crihed tract was a part of the allot¬ 
ment selection of one Winnie Baken, U) whom an allotment certifi¬ 
cate had issued; that by rea.'^on of that fact the application on be¬ 
half of the estate of Xicholas Alberson, September 20, 1904, was 
denied and on that day contest was instituted by said estate; that 
said contest was not determined until July 17, 1905, when a de¬ 
cision was rendered by the Commissioner to the Five Civilized 
Tribes in favor of said estate; that subsequent to the time when said 
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Gamblin, other con- 

tesk nere instituted against otlier portions of the allotment «eTe^. 

contest, th’e \y./2 of N® \\-/fo^xN^"seSon 

that she was bound to know at the time of her alleged purchasVof 
the land tliat the law authorized the institution of contest proceed¬ 
ings against any or all of said land within nine months from date 
of sdection and tliat said Alberson, even if no fraud were present 
could not convey legal title to anv part of said land* that^n^flrt 
such contests were instituted during her alleged own’ei^liip "f Se 
and and that thirty acres thereof, including twenty acres involved 

] ! ‘d>pli^ation for mandamus, were awarded to certain citizens 
of the said Choctaw and Chickasaw Nations 

10. He has no information other than in said para^rraph 10 

tin! ph'-' ’ "J^ether said Emma Gamblin thereafter took ^and con¬ 
tinued in, peaceable possession of said land, and therefore can not 
answer said allegation, on belief or otherwise. He admit, however 
that on August 29, 1906. one Kizzie Apala Taylor and on^ SmeHa 
James brouglit actum to recover their alleged half interest in said 
ands and thereafter attemiited to convey said interest to said 
Gamblin as alleged, and that an agreed judgment was entered in 
A ^1 T 'u^ April 2o, 190/. And, he avers, the said Kizzie 

Septmber 2 C'So2 

11. He admits that on or about February 12, 1907, said Emma 
Gamblin and her husband entered into a contract with one F M 
Head, whereby they attempted to convey to said Head the lands 
in controversy; that a warranty deed was executed on said date to 

9 A fi escrow, and subsequently delivered to said Head; 

ib that e>d,000 of the consideration was to be paid by said Head 

K 1 r executing said deed and the 

balance ($3,o00) at time of delivery. He is informed and believe, 
and therefore avers that said consideration ($6,500) was less than 
the full value o the property. He is also informed and believes 
that said Head did have knowledge at the time of said purchase of 
said land and prior thereto that title to the same was in que.tion 
and that the legality of the enrollment and allotment of said 
Nicholas Alberson was then, and had been, the subject of investiga¬ 
tion by the Commissioner to the Five Civilized Tribes, and he there¬ 
fore denies that said Head was without knowledge or information 
as to the legality of said enrollment and selection. He denies that 
piioi to making >aid puichase, said Head employed a title examiner 
to make an ab..tract of title to the land involved and that he pur¬ 
chased said property in reliance on the report of said examiner. 

He further avers that the purported abstract of title was made and 
concluded several days subsequent to the delivery and record of the 
deed from said Emma Gamblin to said Head. He also avers that 
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said abstract fails to show any examination of the records of the 
office of the Commissioner to the Five Civilized Tribes; that had 
said records been examined, they would have shown that long prior 
to said Head's purchase of the land in controversy, fraud had been 
charged and proceedings had been instituted by "the Commissioner 
to the Five Civilized Tribes to cancel said allotment; that on, to wit, 
the ‘iOth day of September, 1906, testimony had been hiken before 
said Commissioner showing that said Nicholas Alberson died 

27 prior to September 25, 1902; that the hiking of said testi¬ 
mony was resumed on October 12, 14, 17, 29, 1906; that on 

November 1, 1906, the said Henjamin F. Alberson admitted, in the 
taking of evidence as to said Nicliolas Alberson’s right to an allot¬ 
ment, the fraud perjietrated in securing said allotment, that on 
Februarv 12, 1907, Kizzie Apala Taylor, at a time when her suit 
against Emma Oamblin was pending, on the day that said Gamblin 
conveyed to said Head, and eight days before she, the said Taylor, 
executed her deed of said lands to said Head, appeared before a 
representative of the Commissioner to the Five Civilized Tribes and 
admitted under oath that Nicholas Alberson died at her house in 
August, 1900; that during all this time and at the time of the 
attempted purchase of said land by said Head, said proceeding was 
pending in the office of the Commissioner to the Five Civilized 
Tribes, culminating on Octoljer 28, 1907, in a decision that said 
Nicholas Alberson was not entitled to an allotment; that during all 
this time this proceeding was a matter of public record in the office 
of said Commission to the Five Civilized Tribes, and was notice to 
the world that the right of said Nicholas Alberson to an allotment 
was in question and under investigation; that the absence of any 
certificate as to what the records in said Commissioner’s office dis¬ 
closed, ill said alleged abstract of title, was in itself sufficient to 
have put an ordinarily prudent man on notice; that the cancella¬ 
tion of the selection of twenty acres of the land involved was a mat¬ 
ter of public record in the ollice of said Commissioner and notice 
to said Head that as to a part, at least of the land, his grantors had 
no title to convey to him; that fraud in the enrollment of 

28 deceased Indians as a basis for allotment was notorious in 
the Choctaw and Chickasaw Nations and that no man of 

ordinary prudence would dare to purchase land inherited from a 
deceased allottee without prior careful investigation of the records 
of the office of the Commissioner to the Five Civilized Tribes, which 
alone could furnish information as to the validity of the enroll¬ 
ment, of the allotment, and of the integrity of the heir’s title to the 
allotment; that the absence of recourse to this easily available and 
well known source of information, in this case, on the part of said 
Head or the relator was and is such gross negligence as to estop him 
or relator from posing as innocent purcha.sers to the detriment of 
the Choctaw and Chickasaw Nations. 

12. He admits that said Head conveyed his interest in said land 
to the relator, the Duncan Townsite Company, of which he is an 
officer, owning one-half tlie stock thereof; but he is informed and 
believes, and therefore avers, that houses have not been erected on 
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said land is used as a 
said Head's knowledge of thp franri avers that 

T‘r. t'&S's 

JLS .f 5L“h.t‘ 

“■ ‘“i” a".2pz:'S’ r “/xf! 

he admits that no patents eould^be issued 
to those claiming under Nicholas Alberson as a consti feni^ 
of the cancellatioii of the name of said Alberson from the rol?« 

He adiiiits that some time in the veer iqoa 

«v«l i.y Jl,. 

that said Al^rson had died prior to September 25, 1902- but he^s 
not informed and therefore cun not state on belief or otheTOisp n« m 
the source of this information; nor has he am ^ 

whether the lands involved had then largely increased in value 

denies that this intormation was received and proceedings instituted 

to cancel tlie enrollment of said Nicholas AlbLon ‘‘after the lll^ 

Alberson ’ had parted with all their interest as al 

S A'.lhT “a intereTt dahned hy 

K zzie Apala laylor and Cornelia James, mentioned in paragraphs 

10 of the petition and this answer, was not disposed of untd lonir 

after said proceedings had been instituted and evidence therdn Tn 

Sorls!Jd.“^^“”"“'’ Taylor, Imd ten K 

He denies that said investigation was conducted without affordinir 
anj parties in interest a hearing, and states that, on the* contrary^ 

B h. Alberson, who had claimed to be the sole heir of said Nicholas 
Alberson, was present and testified, admitting under oath that hk 

2o, 1902 was made by him at a time when he was drunk and that ite 
contents were not true. He also avers that Kkzie Apala 
30 Taylor was a said hearing and testified. He admits tha^t as 
a rej5ult ol these hearings and of the admissions of R F 

witnesses upon whose testimony Nicholas 
A beison had previously been enrolled, viz., that said te^thnonv wS 

was rendered by the Commissioner to the Five Cit^ 

of r ‘’1 m that in pdni 

of fact ^l(*holas Alberson was not alive on September ’>5 1909 anrt 

was therefore not entitled to enrollment or to tends and'inone? of the 

Chickasaw Nation. He further admits, as alle<>ed that snid T 

Hudson, adininistrator, and T. L. Wright, attorney of rLord^ in *the 

proceedmg for enrolment of said xXicholas Alberson were dulv noth 

ed to appear and show cause at a certain time and place w’hv the 

said Commissioner should not recommend to the Secretarv of the 

^terior the cancellation of the allotment selections made\v slhf 

3l2822a^°“" that said .Vlberson died prior to Oie date of 
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the ratification of the Choctaw and Chickasaw agreement, and that 
said Hudson and Wright did not appear or respond to said notice. 
And he also avers that said T. L. Wright was one of the witnesses to 
the execution of the deed taken hy said Head from Kizzie Apala Tay¬ 
lor and Cornelia James, referred to in paragraph 11 of this answer, 
and that he acted as the attorney for Emma Gamblin, or F. M. Head, 
in that transaction. And he further admits that the said Secretary 
did cause the notation hereinbefore referred to, to be made as al¬ 
leged. 

He admits that no notification of said proceedings was sent to 
petitioner, and avers that said alleged grantees of the alleged Alber- 
son heirs, including petitioner, were not parties of record in 

31 the office of the Commissioner to the Five Civilized Tribes to 
any matter att'ecting the alleged allotment rights of said 

Nicholas Alberson; that the allotments had been made b^y said Hud¬ 
son as administrator and that due notice, as aforesaid was given him. 
He further avers that said petitioner was not entitled to notice and 
has not been denied due process of law. He denies that the Sec¬ 
retary of the Interior, or those acting under him, were without law¬ 
ful authority in the premises, as under existing law, the matter of 
allotment of land to members of the Five Civilized Tribes is com¬ 
mitted to the exclusive jurisdiction of the Commissioner to said 
Tribes, acting under the supervision and direction of the Secretary 
of the Interior. 

He is advised that the allegation as to “the only lawful mode of 
procedure'’ obtaining in this case is purely a conclusion of law re¬ 
quiring no answer, although to his silence is not to be imputed any 
admission as to the soundness of that conclusion. 

He admits that upon cancellation of the enrollment of said 
Nicholas Alberson and of the selection of allotment in his name, the 
land involved became part of the lands of the Chickasaw Nation, 
and have been selected as the allotment of otliers, citizens of said 
Nation, entitled to allotments of land; but he has no knowledge or 
information that the parties so selecting these lands were instigated 
thereto by any one as alleged, and therefore cannot answer on belief 
or othenvdse, as to verity of the last allegation of said paragraph 13. 

14. He admits the allegations in the 14th paragraph, in so far as 
they relate to a demand for patent by the relator and the re- 

32 fusal thereof by the respondent. But he denies the allega¬ 
tions that said action of respondent or the notation com¬ 
plained of constitutes a cloud on relator’s title, or that said act was 
arbitrary or unlawful, or that his action in any respect deprives re¬ 
lator of property without due process of law. He avers that any and 
all so-called title to the land involved in said relator has its origin 
solely and exclusively in the fraudulent enrollment and selection of 
land in the name of Nicholas Alberson. He is advised and believes, 
and therefore avers that the issuance of a patent to relator as prayed 
would be not only without authority of law, but in defiance of the 
Choctaw and Chickasaw agreement prohibiting the allotment of land 
or the distribution of tribal property in the name of an Indian not 
alive on September 25, 1902, and in perpetuation of a fraud. 
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the sum of $10,00^0.^* involved largely exceeds 

that relator is n^TntUled to"the wrft ®ho"' cause, he avers 

prayed, as the writhes noUil^X^ .f “ihrhv'rH 

to perpetuate a fraud; that a decree orden^^thlVmu 

first praver of s^iri nAfifinr* e oraenng the fulfillment of the 

cause to be erased the notation^^^^^'V^^u^^^ respondent to erase or 

son on the Sro t of the Ch.vTr'^f^^ Nicholas Alber- 

in his name, woX vkafe Sd nefJt 

and allotment duly canceled after XI”***® ® fraudulent enrollment 
lator's title is no Later han that of ‘‘’“t ‘he re- 

Kizzie Apala Taylor well kXw X ff X, '^hom, 

son’s enrollmenfand a'loSnt Xe fl* f"®.!"''" ^Iher^ 

as SSC.^ raBsl“ " 

enrollm*rtXd*I1tetaeX“?,mdS • ”®f ‘.¥*^*he^^alidi‘tyof slid 

pJutfmSrofK^ 

ment prior to ht attempted nfif”% enrollment and allo^ 
He further avef 73lJe*^aeXn ® f® ,k® <^«“‘roversy. 

not a ministerial act but a iudicial relator complains was 

of the Interior of matterVexI ns?veiX ‘h® Secretarv 

'i:°h"k‘f™r"hV: “• 

in this return it is respectfunv”'s*^h®”-fl®^®”k * ‘h® facts set forth 

jurisdiction in hfs moceedin'I for"”“®^ ‘’*®* 'without 

plication of the relator or the ap- 

action of your respondent. ' ^ ^ ^ control the discretionary 

cau1f hSfra"-. A "’?^V®**"’u“ ‘^e rule to show 

and that he he discharged from fu “d^Vf 

frank pierce, 

OSCAR LAWLER Secretary of the Interior. 

r.w.ci.EMlTO;-’"™’-®'""'''- 

0. edwarp "rISt"' 

Assistant Attorney, Counsel. 

34 District of Columbia, 

City of Washington, ss: 

relary of the'lnUrior’fthsThf hi ^ Acting Sec- 

ttje. .na tho. c. ,.„R on .nSSif hl'b^C 1”, ^ 

frank PIERCE. 
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Subscribed and sworn to this 24 day of September, 1909, Before 
me. 

[seal.] W. BERTRAND ACI^ER, 

Notary Public in and for the District of Columbia, 

Amended and Substituted Demurrer. 

Filed December 29, 1909. 

9|c :|c :|c ^ i|e 

Now comes the Relator and says that the answer of the Respondent 
in the above-entitled cause is bad in substance. 

KAPPLER & MERILLAT, 

Attorneys for Relator. 

Note.— Among; the points to be arg;ued are: 

1. That the answer sets forth no "ood and sufficient reason in 

law why patent should not issue to said land for the benefit 
35 of Relator and why a peremptory writ of mandamus should 
not issue compelling; the Respondent to deliver the patent in 
controversv to the Relator. 

2. That the answer shows that an allotment certificate to the land 
in controversy was duly issued in the name of Nicholas Alberson and 
said allotment certificate is bv law a convevance of the land in con- 

t • 

troversy and conclusive evidence of the allottee’s right thereto, and 
thereafter no duty remained in the Secretary but the ministerial duty 
of issuing the patent as further assurance of the right of the allottee 
to the same, which right by mesne conveyances lawfully made has 
passed to Relator. 

KAPPLER & MERILLAT, 

Attorneys for Relator. 

December 29, 1909. 

It is hereby consented and agreed that the above may be filed as 
a substitute for tbe detnurrer hitherto filed in said cause. 

OSCAR LAWLER, 

F. W. CLEMENTS, 

C. EDW. WRIGHT, 

Attfys for Respond*t. 


36 Suprejue Court of tbe District of Columbia. 

F’riday, April 22nd, 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

* ♦ * t :(e ]|c j|e 

Upon consideration of petitioner’s demurrer filed herein to re- 
.spondent’s answer, it is ordered that .«aid demurrer be, and the same 
is hereby sustained. 
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Respondent’s Amended Answer. 

Filed October 27, 1911. 

cause herein issued, and sa.vs: “ 

of paragraphs 1 and 2 of the peti- 

of paragraph 3. 

<i.n£ ,t wfflr 

. th .prior to .pp„.i .rSLTbJTLsiiii;; 0^17 

allotment legally made. * oecretarv ot the Intenor upon 

^ excerpts from statutes set forth in 

s: tt »7.“3Si.T^/si;.a,Tr/,z 

p. 189), to which reference is hereby made. 

forth on paTe^7 of tai^peth\-on*^art^^^ the legal conclusions set 
act of Congress of' AprH 21 TooVn^ StaTl 89^ effect of the 

ItH*: ™ ".“otss^ijrs 

8. .Answering the allegations of paragraph S of saiVI n^Ut.'ror, 

TiWo"* ffof' "'fti respect to the enrollment of Nicholas 

b^”^ fXwS subsequent selection of allotment in his name, to 

card^Nn"“3fi® "«■' included upon census field 

card No. 36, of the Chickasaw roll, the number assigned thereto on 

the roll suWqiiently submitted, being 107 of the Dawes roP--thU 
field list being prepared atyiiit March 6. 1899—at a time\vhL said 
icholas Al^rson is admitted to have been alive and it was nre 
nof"tffi^ made upon his application, although this latter fact doe« 
affirmatively appear upon the record: that no application of 

38 o?-M- n 1 "" ‘•’e further enrollment 

38 of Nicholas .Alberson as a member of the Chickasaw tribe of 

p.f fn<i>ans for the purpo.se of participating in the distribution 

of prooMhat a 1 .”"’® '' ®‘°’ "'ff’uiit submission 

01 proot tnat ne wa^s alive on Sentembpr 9 ?; lono j 

ih.,«[«p.«i.i ,«ii „.b™,w kfib. 

lo’^l'qnq® "f'i '^®!i®V f^®P*>rtment of the Inferior December 

10, 1902 contained 1,168 names of Chickasaw citizens by blood, and 
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was approved by the Secretary of tlie Interior December 12, 1902; 
that the Chickasaw airreement (82 Stat., 641), inliibited the enroll¬ 
ment of any Indian who died before September 25, 1002; that as 
respondent is informed and lielieves and therefore avers, well know¬ 
ing the fact to be that said Nicholas .\lberson died prior to said last- 
mentioned date, and was not entitled to he enrolled, and that neither 
he nor his heirs in his name were qualified to take an allotment of 
land in said Chickasaw Nation, and further well knowing the fact 
to be that said Nicholas Alberson resided and died intestate in the 
central judicial district of the Indian Territory, and that he did not 
die or own land in the southern judicial distrid. of said Territory yet. 
on, to wit, the 15th day of September. 1004, one L. P. Hudson ap¬ 
plied to the court having prol)ate jurisdiction in the southern judicial 
district of said Indian Territory but not having jurisdiction to issue 
letters of administration on the estate of a decedent dying intestate 
in any other judicial district without owning real property \dthin 
said southern judicial district for letters of administration on the 
estate of said Nicholas All)er.«on, fraudulently representing to the 
court that said Nicholas Alberson died on the first day of 

39 October 1902. and intestate, and that one P>. F. Alberson 
was his sole heir nX law; whereas in truth and in fact said 

Nicholas was not alive on September 25. 1902. hut had died in 
August, 1900. as was then and there well known to said Hudson 
and said B. F. Alberson: that, accompanying said a]>plication. said 
Hudson filed with said court certain false and untrue affidavits, 
which he, the said Hudson, as respondent is informed and believes 
and therefore avers, then and there knew to be false and untrue, 
one executed by said B. F. Alberson, claiming to be the sole heir 
of said Nichola«, in each of which affidavits it was falsely stated that 
said Nicholas was alive on September 25, 1902, and was therefore 
entitled to an allotment of land in said Chickasaw Nation; that also 
accompanying said application, said Hudson filed, or caused to he 
filed, a waiver of the right of administration |)urporting to have 
been executed bv said B. F. Alber.^on on Sef)teinl>er 3, 1904, in favor 
of said Hudson,^but which instrument had been subsequent to said 
September 3. 1904, and prior to September 15, 1904, altered by 
some party to the respondent unknown, without the knowledge or 
consent of said B. F. Alberson, by the unauthorized suh.stitution of 
the name of said Hudson therein for that of one .1. \V. Morris to 
whom it was originally purported to be made; that on said Septem¬ 
ber 15, 1904. said court for said southern judicial district, misled 
and deceived by the representations of said Hudson and so misled 
and deceived in believing that said Nicholas .Mher^on had died sub¬ 
sequent to said September 25. 1902. .and was therefore entitled to 
share in the allotment of the land of the Chickasaw Nation, and un¬ 
advised of his lack of jurisdiction to grant l<*tt(‘rs <if a<lminis- 

40 tration by reason) of the fact that sai<l Nicholas had ncith(‘r 
domicile nor real eshite within the jurisdiction of his court. 

and deceived in regard thereto, inadvertently, erroneoinly, and with¬ 
out jurisdiction issued tf> said Hudson letters of administration on 
the estate of said Nicholas .\Iherson; that thereupon, to wit. on 
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pryer limd ollire f„, i|„ ',li«meni of hjj fn 
' and still falsely and fr'iiidnlenth. t*’ j- " Chicka«a\v N^ation, 
said Nicholas was entitled to m alio ?"u representinR that 

September 25, 1902 and that*he' this 

appointed adtninist ator of the est te'n^^ 

and selected, as a pai^of I e llntn:! * / f. applied for 

no, 

was then and there de^iirnated fl,.. I- M., which 

Nicholas Alherson’s allotn e^ of said 

teniber 20, 1904 «aid Jlud^on’ lo '• to wit, on Sep- 

land office, applied /or and X* S'aV?''®''*'"?' at said 

estate of said Nicholas ainonD- ofho/'? “ P** of the allotment to the 
tlie E. 1/. S W i/rN ’av 1/ .<• V '"'olved in this suit, 

that allotment eenificat^'fof saidXcti ®^0'’®':a'd: but he denies 
named, and avers the fm-t to be tw “"n'?"® o» tbe dates 

ins the E ./, X. AV y/X ^E^^V n! oover- 

aforesaid was not issued and sent m -i ir a ''' ''• V* 

190(3. He fill’ her denie? I, u m '^ril 7, 

41 tificates were ever or at dl isX" ’c®”’ “I’’ allotment cer- 

the above described ti't/s onan/" 1^ 1904, for 

mentioned in relator’s petition but not °f *and 

further alleges that thrSntiarv effZX*^ 'a he 

cates, as he is advised and behe e?i allotment certifi- 

ing no place in pleading. ’ * conclusion of law hav- 

9. .Answerin.g the allegations of paraoranh 0 of -.;a 
spondent avers that the alleged deed fron? R P (^ Petition, re- 
Gamblin was prior to the issn inco of P- -Albeison to Emma 

the name of Nicholas AlXa h ,t ^ any allotment certificate in 
been lawfully made in the name' ol^'xLl .a h>t'>‘ent might have 
allotted property wL hv iL h/ll?* c'l?'®* ^^Ibe.rson, /et the 

alienation and the allegWl transfer on the 19tl" y''"*'**®’' against 
1904, was in violation thereof Hesi ondent fu he^'" 
believes and therefore alleges the f ict to l2 '.'‘ informed and 

land in the name of NichoTas A her ., k"' al'otnient of 

to Emma Gamhiin were made in n ii- -n ,1 of ‘'"b-‘equent transfer 
ulent scheme to cheat, wrong, a’n'd";ieXd 'th;' [S' 

facts aXsaid and pa‘.'lii'i'il';ru' S"th" V!*' "''hh f'and ami of die 
leged, said Ennna (la ib „ id « herein al- 

believes ami iheich.re alh^es h^Cd to I . f V '»<e'-'"ed and 

asuefendant.a.ssertingthatVaidRR^^^^^ 
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Nicholas Alberson, deceased, and that plaintiffs therein were hei 
at law and entitled to succeed to one-half of the estate of said Nik¬ 
olas Alberson, deceased, but, respondent denies that Mid suit ^s 
instituted on August 29, 1908. On the contraiy he 
to be that said suit was instituted on June 28, 1905 ^d ^ 

is informed and believes, and, therefore alleges he 
Emma Cnimblin had notice and knowledge of the facts a« to tne 
heirs of «aid Nicholas set forth in the complaint in said action long 
prior to the time of the institution thereof, and prior to the payment 
of any consideration whatever tor said <leed. _ 

lift denies that Kizzie Apala Tavlm ana LumCim - . 

of them executed warranty, or any, deed for any lands desirnlied in 
^d ^titton after August 28, 1908, but. on the eontrary, be is in¬ 
form^ and lielieves and therefore alleges the fact to lie, that the on y 
Si to such lands ever executed by said ,mrties 1«;‘. 
date respective!V Febmaiw —, 190i, and February - >, • , 

copies oTwhich said deeds, including notarial certificates of 
edgment thereon, are hereto attached, made a part hereof an 

Th^ ^d"d^sAere duly acknowleilged so 
to be recorded, and the same were record^ in the othce of ‘he [e£S 
ter of deeds for the coiintv of Stephens, Oklahoma, on the /th day 

of March and the 25th day of March in the year 

11-12. Referring to paragraph 11 of said petition, ^ 
43 spondent is iiiforiued and believes and therefore alleges the 
fLt to be, that F. M. Head, did, at the time of and pnor to 
the execution and delivery to him of, and before the payment by 
him of any consideration for, any deed for any of the probity de¬ 
scribed in said petition, have knowledge that said Emma Gainblm 
and Joe Gamblin and said Kizzie Apala Taylor and Joe T Taylor, 
her husband, and Cornelia James and IValton Janies, lier hiisban , 
were not, and that neither of said persons was, Mired in fM, or seired 
at all of the lands described in such deed, and had knowledge of the 
fact that said Nicholas Alberson died pnor to the 26th day of ^p- 
t^ber 1902, and that said Nicholas Alberson was not entitled to 
^rollment or allotment of any lands, and that the estate of said 
Nicholas Alberson, deceased, had no interest whatsoever, in any of 

the lands described in said Mtition. , , . 

Respondent states that, as he is informed and believes, and there¬ 
fore alleges the fact to be, said F. M. Head had, pnor to taking, and 
DHor to the payment by him of any consideration for, any of said 
Leds, notice and knowledge of all of the facte and matters and 
thinm set forth in said respective deeds, as to the heire of Nicholas 
Albe^n and also of the fact that said Nicholas Alberson 
prior to the 25th day of Septeni^r, 1902, and that said 
Nicholas Alberson was not, nor was his administrator, entitled 
to select any allotment, and that said B. F. Alberson, Cornelia 
James Kizzie Apala Taylor, and Emma Gamblin did not, nor did 
either’of such persons, have any right, title or interest whatsoever 
in any of the lands describS in the petition herein, or in 

44 the alleged deeds to said Head. , . - „ 

Re^ndent is informed and beheves and therefore aUegea 
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the fact to be, ^at said F. M. Head is now, and at all times since 

^dSoner T principal stockholder of 

saia petitioner, Duncan Townsite Company, and has durine all of 

business and operations of said coloration 

Darelra0*^12 conveyance from Hea<l alfeged in 

faM? i ^ P?rition herein with full knowledge of all the 

1 *^ Head as aforesaid. 

narrfo S® m^^® t^e Interior has canceled the 

name of Nicholas Alberson from the rolls of citizenship of the 

Chickasaw Nation M alleged,-and that the notation mentioned in 

puram-upli tJ was directed to be made bv said .«!flcr«tar,- or _ 

11, iSuo, and not in January, 1909, as'alleged: but h'e dlnii^'“that 
^y orders were Aen issued relating to issue of patents riue^ 
although he admits that because of the cancellation of the name of 
smd Alberson from the rolls, no patents could be issued to those 
claiming under said Nicholas Alberson. “ “®®® 

He admits th^ some time in the year 1906, information was 
rweived by the Commissioner to the Five Civilized Tribes m the 
eflFect that said Alberson had died prior to September 25 1902 • that 

on to wit, the 20 th day of September, igoTSimony 22’ £ 

^en before smd Commissioner showing that said Nichole Alberson 
died prior to September 25, 1902; that the taking of said totim^v 

was resumed on October 12 14 17 9Q lonr* + x? 

iQfiA the „-j D • • V.. ’ that on November 1 

1906, the said Benjamin F. Alberson admitted, in the takine of 

evidence as to said Nicholas Alberson’s right to an allot- 

m®nt, the B’aud perpetrated in secuirng said allotment- that 

on Febmary 12, 1907, Kizzie Apala Taylor, at a time ’when 

her smt against Emma Gambhn was pending, on the day that said 

Gambhn conveyed to said Head, and eight daVs before she tb! 

Taylor, executed her deed of said lands to said Head apiiared be- 

fore a representative of the Commissioner to the Five dvihKrib^ 

^d admitted under oath that Nicholas Alberson died at her hoS 

in Au^st, 1900; that during all this time and at the time ofX 

attempted purchase of said land by said Head, said procee(hne wm 

THh^f^e^? ^e office of the Commissioner to the^Five Civilized 
Tntes culminating on October 28, 1907, in a decision that^d 
Nicholas Alberson was not entitled to an allotment; that during all 
ffiis time this proceeding was a matter of public record in the offiw 
of said Comimsaoner to the Five Civilized Tribes, and was notiw to 
the world that the right of said Nicholas Alberson to an Xtment 
WM in question and under investigation; that the absence of a2Xr- 
tificate as to vrhat the records in said Commissioner’s office disefosed 
in ^d alleged abstract of title, was in itself sufficient to have put an 
ordinarily prudent man on notice; that fraud in the enrdlment^ 
deceas^ Indians as a b^is for allotment was notorious in thTcW 

Nations and that no man of ordinary prudence 
would dare to purchase land inherited from a deceased Xuoewhto 
ou prior careful mvestigation of the records of the office of the Com 
mssioner to the Rve aWlized Tribes, which alone could fuSrih ffi- 
formation as to the validity of the enroUment, of the allotmeTaSd 
4—2822a ’ 
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of the inteeritv of the heirs’ title to the allotment; that the absence 
oSLe to this easily available and weU known of 

46 information, in this case, on the part of said Head or the 
relator was and is such gross negligence as to ^top him o 
relator from claiming to be innocent purch^re to the detriment of 
the Choctaw and Chickasaw Nations. And the re^ndent ^ m 
formed and believes, and therefore alleges that at the Ume 
prior to the taking of said conveyance by Gambhn from Kizzie 
Taylor and Cornelia James, and the t^ng of said convey^ce by 
from Kizzie Taylor and Cornelia James, and the taking ^ 
^d conveyance by Head from Gamblin, and by ^titioner from 
Head all of them—to wit; Gamblin, Head, and petitioner had no¬ 
tice and knowledge of said investigation and ^mg of t^timony, 
and also not only of the fact that Nicholas Alberson had died long 
prior to September 25, 1902, but that infonnation to that effect had 
reached the Commissioner to the Five Civilized Tribes as aforesaid, 
and further alleges that it was a matter of common notoriety in the 
immunity that the alleged Nicholas Al^rton allotment was fraud¬ 
ulent and the title valueless, of which said Gamblin, Head and peti¬ 
tioner had notice and knowledge. . , . a - ^ 

He denies that this information was received and procee^ngs 
instituted to cancel the enrollment of said Nichole Alberson after 
the heirs of said Nicholas Alberson” had parted with all their inv¬ 
est as alleged; and avers that the alleged undivided half mterrat 
claimed by Kizzie Apala Taylor and Cornelia James, mentioned in 
paragraph 10 of the petition and this answer, was not dispo^d ot 
until long after said proceedings had been instituted and e^denw 
therein, including the testimony of said Kizzie Apala Taylor, 

47 had been taken as aforesaid. . , . -ii, . 

He denies that said investigation was conducted without 

affording any parties in interest a hearing, and stat^ that, on the 
contrary, B. F. Alberson, who had claimed to be the sole heir of 
said Nicholas Alberson, was present and testified, admitting un er 
oath that his affidavit to the effect that Nicholas Alber^n died after 
September 25,1902, was made by him at a time when he wm drunk 
and that its contents were not true. He also avers that Kizzm Apala 
Tavlor was at said hearing and testified as aforesaid, and that Cor¬ 
nelia James had notice and knowledge of the hearing and investiga¬ 
tion. He admits that as a result of these hirings a decision was 
rendered by the Commissioner to the Five Civilized Trib^ on or 
about October 28, 1907, to the effect that in point of fwt Nicholas 
Alberson was not alive on September 25,1902, andwas therefore no 
entitled to enrollment or to lands or money of the Chickasaw Nation. 
He further admits, as alleged, that said L. P. Hudson, adminis¬ 
trator and T. L. Wright, attorney of record in the proceeding for 
allotment of said Nicholas Alberson, were duly notified to appem- 
and show cause at a certain time and place why the said Commit 
ffloner should not recommend to the Secretary of the Interior the 
cancellation of the allotment selections made by said Hudson on toe 
ground that said Alberson died prior to toe &te of the ratification 
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Chickasaw agreement, and that said Hudson 
and AVnght did not apj^ar or respond to said notice. And he also 
avers that said T. L. Wright is the same j)erson whose name is signed 
as one of the witne^es to the purported execution of the alleged deed 
token by said Head from Kizzie Apala Taylor and Cornelia 
4o James, referred to in paragraph 11 of this answer. And he 

■u • admits that the said Secretary did cause the notation 

hereinbefore referred to, to be made as alleged. 

^ He admits that no notification of said proceedings was sent to peti¬ 
tioner, and avers that said alleged grantees of the alleged Alberson 
heirs, iimluding petitioner, were not parties of record in the office 
Commissioner to the Five Civilized Tribes to any matter 
anecting the alleged allotment rights of said Nicholas Alberson; that 
the allotments had been selected by said Hudson as administrator 
and that due notice, as aforesaid, was given him. He further avers 
that ^id petitioner was not entitled to notice and had not been 
denied due process of law. He denies that the Secretary of the 
Intenor, or those acting under him, were without lawful authority 
in the premises, as under existing law the matter of allotment of 
and to members of the Five Civilized Tribes is committed to the 
exclusiv^ jurisdiction of the Commissioner to said tribes, acting 
under the supervision and direction of the Secretary of the Interior 
He IS advised that the allegation as to ^^the only lawful mode of 
procedure ^ obtaining in this case is purely a conclusion of law requir- 
ing no answer, although to this silence is not to be imputed any 
admission as to the soundness of that conclusion. 

1 upon cancellation of the enrollment of said Nich¬ 

olas Alberson and of the selection of allotment in his name, the land 
involved became part of the lands of the Chickasaw Nation, and has 
been sheeted as the allotment of others, citizens of said nation, 
4y entitled to allotments of land; but he has no knowledge or 
^uformation that the parties so selecting these lands were in¬ 
stigated thereto by any one as alleged, and therefore can mot answer 

on belief, or otherwise, as to the verity of the last allegation of said 
paragraph 13. 

14. He admits the allegations in the 14th paragraph, in so far 
^ they relate to a demand for patent by the relator and the refusal 
thereof by the respondent. But he denies the allegations that said 
action of respondent or the notation complained of constitutes a 
ctoud on relator’s title, or that said act was arbitrary or unlawful, or 
that his action in any respect deprives relator of property without 
due process of law. He avers that any and all so-called title to the 
land involv^ in said relator has its origin solely and exclusively in 
the aforesaid fraudulent and void administration and attempted 
selection of land in the name of Nicholas Alberson. He is advised 
and believes and therefore avers that the issuance of a patent to 
relator as prayed would be not only without authority of law, but 
in defiance of the Choctaw and Chickasaw agreement (Sec. 35 Act 
July 1, 1902, 32 Stet., 641), prohibiting the allotment of land or 
the distnbution of tribal property to a person, or to the heirs of 
any person, who.se name is on the rolls and who died prior to final 
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ratification of the agreement, September 26, 1902, and in perpetua- 

‘‘T that the value of the land involved largely exceeds 

cree ordering the .^s^'to 1^^^^ ^ota: 

manding your Al^^^n on the final rolls of 

tions opposite the name of ^choto Al^^^^n on 

ifinTJe-tS : 

isr'nr L' ~ “iis* rtTtStt. 

and known, of the *^raudulent nat x^.g^gy and that the re- 

SSSl^.St.“i.°..£" pr..».rf it. i' •'">'• 

t\h.TntriTif“'.i «lclu*el> eomniitUd by la. 1« bi. *► 

jit aS .. ..Ob i. .«t iTalaeU »l torlh 

lYherefore, for the ’’oai^on and «o t^ without 

iSntl" “™: S,S p”WirtTat 

2tS ."/yilSSnd* ». traquin that h. 6»r.gi»d th. ptoa 

provisions of the Statute. mla to 

Secretary of the Interior, 

CH-YRLES W. COBB, 

Asmtant Attorney General, 

F. W. CLEMENTS, 

First Assistant Attorney; 

C. EDW. WRIGHT, 

Assistant Attorney, 

Attorneys, 

r>T^TRicT OF Columbia, 

DISTRICT Washington, ss: 
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subscribed; that the matters and things therein set forth, he is in¬ 
formed are true, and he believes them to be true. 

WALTER L. FISHER 

Subscribed and sworn to this 26 day of October, 1911; before 
me, 

[seal.] W. BERTRAND ACKER, 

Notary Public. 
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Replicaiion. 




Filed February 14, 1912. 

4c )|e 4c 


4c 


The Relator joins issue on 
in the above-entitled cause. 


the answer filed by the Respondent 

KAPPLER & MERILLAT, 

Attorneys for Relator. 


Judgment of Mandamus. 

Filed January 19, 1915. 

4c 4c 4c 4c 4c # 

Come now here as well the Relator as the Respondent, by their 
respective attorneys, whereupon the cause was duly heard and con¬ 
sidered by the Court u[)on the petition of the Relator, the amended 
answer of the Respondent and the testimony taken by the Relator 
and the Respondent, and it being found by the Court that the 
Relator and its immediate grantors, Frank Head, and Emma Gam- 
blin were innocent purchasers for value, without notice, and in 
reliance upon the verity of the official records of the Department of 
the Interior. 

Thereupon, the Court being fully advised, it is considered, or¬ 
dered and adjudged that the Respondent, Franklin K. Lane, be, 
and he hereby is, commanded within twenty days after this date to 
issue or cause to be issued and be recorded among the proper official 
records of the Department of the Interior and in such places as 
patents to lands in the Choctaw and Chickasaw Nations are 
53 duly and customarily recorded, a patent conveying all the 
right, title and interest of the Choctaw and Chickasaw Na¬ 
tions and of the United States in and to the particular tracts of 
land heretofore conveyed to relator out of the allotment of lands in 
the Choctaw and Chickasaw Nations finally allotted to and in the 
name of Nicholas Alberson, a deceased Choctaw Indian, as the law¬ 
ful allotment of land of said Nicholas Alberson in the Choctaw 
and Chickasaw Nations. 

It is further considered, ordered and adjudged that the costs in 
this proceeding be, and the same hereby are, awarded to the Relator 
against the Respondent, and that judgment therefor shall be duly 
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entered and execution for the same issued, as by law in such cases 

*”^he**r^pondenrthereupon in open court by counsel excepted to 
the iudgmmt so rendered*^ and noted an appeal from the judgment 
of t/iis Court to the Court of Appeals of the District of Columbia, 
and pending such an appeal, the judgment is stayed and no writ 

shall run out thereon STAFFORD, Jvstice. 

January 19th, 1915. 

0 

54 Assignment of Errors. 

Filed February 11, 1915. 


The appellant, Franklin K. Lane, Secretary of the Interior, 
signs the following errors in the decision and judpient of the Su¬ 
preme Court of the District of Columbia in the above-entitled 

"“m The court erred in failing to hold that the allotment pre- 
ceedings had in respect to Nicholas Alberson as a deceared member 
of the^hoctaw tribe of Indians, and the evidence of title to rea 
estate based thereon were utterly void and wholly without legal 
effect, and that the doctrine of innocent purchaser has no applica- 

tionto erred in failing to recognize and to ^Id that 

legal title to the land demanded is yet in the . JJJ 

the United States' and that until issuance and recordation of patent 
hereto the Wta“ has jurisdiction to inquire into and dec^e 
whether any allotment certificate improvidently issued was fraudu 
TeX proceed, and to cancel the same if fraudulently procured 
(i) The court erred in failing to hold that where an allotment 
certificate is improperly procured and should not have been issued 
to the firet instance by rLon of the fact that the person in whose 
™ £me^ was made had in fact not lived to such date as 
entitled him to allotment and was not in existenre at any 
whidi would have entitled him to enrollment or allotment, Rjs the 
dntv of the Swretary of the Interior to cancel such certificate, an 
tt in the ^rCiance of that duty, the courts will not inter- 

55 The court erred in failing to hold that so teng m 

holder S\?4tmLt rerScSra3Jn% ®*®yfieate 

TheTo^rTmS in failing to hold that so long as the legal 

title to the land has not been conveyed, it is the duty of the Se^e- 
A TritViin his Dower when it is brought to his attention that 

STallotoenf certificate has been improvidently and improperly 



THE DUNCAN TOWNSITE CO., ETC. 


31 


issued, to cancel such certificate, even though the party to whom 
such certificate so issued has attempted to convey the land or anv 
part of it to a third party. 

(6) The court erred in failing to hold that so long as the legal 
title to the land has not been conveyed, it is the duty of the Secre- 
tary, and within his power, when it is brought to his attention that 
an allotment certificate has been improvidently and improperly 
issued, to decline to issue any further or additional paper evidence 
of title, even though the party to whom such certificate so issued 
has attempted to convey the land or any part of it to a third party. 

(7) The court erred in failing to hold that where an allotment 
certificate is improperly and improvidently issued, the courts will 
not compel the Secretary of the Interior to issue any further or 
additional paper evidence of title. 

(8) The court erred in awarding a writ of mandamus com¬ 
pelling the Secretary of the Interior to cause patent to issue 

56 conveying legal title to land, now vested in the Choctaw 
Nation of Indians and in the United States, in effectuation 

and perpetuation of a fraud against said Indian nation and against 
the United States. 

(9) The court erred in failing to deny the writ of mandamus, 
to dismiss the petition for mandamus, and to discharge the rule 
issued thereon. 

PRESTON C. WEST, 

Solicitor for the Department of the Interior; 

C. EDW. WRIGHT, 

Assistant Attorney, 
Attorneys for Appellant. 

i 

Designation of Record. 

Filed February 11, 1915. 

4c # 4c 3(C ^ 

The Clerk of the Court in preparing the transcript of the record 
on the appeal of the respondent in the above-entitled cause will 
include therein the following: 

(1) The Petition and the Rule to show cause. 

(2) The Answer. 

(3) Amended demurrer filed December 29, 1909. 

(4) Order sustaining demurrer with leave to amend answer. 

(5) The Amended Answer filed October 27, 1911, omitting the 
exhibits attached. 

(6) The Replication. 

57 (7) Order for mandamus and notation of appeal. 

(8) Assignment of errors. 

(9) The Designation. 

PRESTON, 

Solicitor for the Department of the Interior; 

C. EDWARD WRIGHT, 

Assistant Attorney, 
Attorneys for Appellant, 
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February 16, 1915.—Time to file transcript of iword and agreed 

March 26 1915.—Time to file transcript of 
statement of’evidence extended to and including May IS, 1915. 

Ma" 17 , I915.-Agreed Statement of Facts approved for purposes 

of appeal herein and made of record. 


Supreme Court of the District of Columbia. 


United States of America, ^ 

District of Columbui, ss: 

1 John R Young, Clerk of the Supreme Court of ^e Distri^ 
f tTtra trtTn7coffi t'^e 

Sr and Richard A. ^Ind^ 

spondent, as the same remains upon the hie. ana 

Xrirs 

this 17th day of May, 191o. , ^ , u- i 

fSeal Supreme Com-t of the District of Columbia.] 

t ^ Tr\TJxT D vnTT'Nrri nijirk. 


59 In the Supreme Court of the District of Columbia. 

At Law. No. ,51824. 

United States ex Rel. Duncan Townsite Company 

V. 

The Secretary of the Interior. 


Agreed Statement of Facts. 

CMcU». ^ 

formaT application enrolled by the Dawes Com¬ 
piles herei^ter mentio^ ^d^ Chickasaw Nation 

mi^ion ?• 1 -qU duly approved by the Secretary of the 
and 19 1902 That Nicholas Alberson died lea^ng 

Sr heKuw B.’ riibeLn, Kime Apala Taylor, and Cor- 

nelia 
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That on or about Septombor 15 1904 onfi T P t j 

'■■ tlS;”-" ™ «■!. Mr« U;!, KS.SS a 

60 affidavits, one executed brs^ d B F 

ste&”that“if6‘N\°'i ffi wLfh it was 

9 .^ lorw j k j ^^‘^•’P^as AJberson was alive on September 
^5, 1902, and had died October 2, 1902 leavino- P P aikI% 

hi. only heir at lawt that mid Hodsin aim died Ir STlTdlS 

S?ot,A- L.Wright, with «S wlLuonl 

T\aiver ot tHe right of adf/unistration executed bv ‘said R F AlW 

son on ^pteinber 3, 1904, and that on September 15 1904 cqi'h 
wurt duly issued letters of administration upon the^tate^^ sSd 
Nicholas Alberson to said Hudson. * ““ 

That on September 17, 1904, said Hudson, acting as administrator 

sroWaSS 

3" V"-- r-" ^ 

1 JN., K. 7 W., I. M which were then and there designated as the 
homestead porhon of said Nicholas Alberson’s allotmen" that s„l! 
s^uently on September 20, 1904, said HudsofSted as a part 

N *w /4 Nicholas the E./2 S W/4 

®n thereafter, and on January 23 

N Ti N '’w/4 ffi® E-/2 N. W./4 an(?E.!S 

M-mk 1 ^ Aik^' '^^’ ''■as duly issued in the name of said 

that on^^AnlilT"! 906 administrator, S 

P % «? w M M nwi “ r ""''P*; allotment certificate covering the 

Hudson. ®ant to^sdd 

That on September 19, 1904, by deed afterwards duly recorded in 
the proper land records of the district in which ^e lamb are 
61 situated omSeptember 22, 1904, said B. F. Alberson d^rib- 

N- k I *“8 to .^id deed as the sole and only heir of said 

^Id’ortoW 2^*1 902"?Nicholas Alberson had 
died October 2, 1902 for a consideration of $1,250 to him actually 

paid in money transferred and conveyed by general warran^*^g^2 

the lands hereinbefore described to one Emma Gamwin 

said Emma Gamblin paid the consideration and receded tL deed 

m g<wd faith, believing said Alberson to be the sole heir of the de 

ceased Nicholas, and that the latter had an allotmKii j 

SiKs bre£ dieS^Ltt,‘l9'S:’'" 

^dt p. ‘ifbS “ai r ?h?soTetii feaS’ £rf 

3 h.i„to ..d XcSi “togd,*;? 

6—^2822a 
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the estate of the said Nicholas; that thereafter, to wit, on February 
18 1907 by deed recorded March 27, 1907> said Taylor and 
rairsuant to a prior agreement to which F. M. Head w^s a party, m 
TOnsideration of f 1,190 to them paid by said Emma Gambhn, con¬ 
veyed all their right, title, and interest in the lands allotted, as afore¬ 
said, in Nicholas Alberson to said Gambhn and J’J'^Kment in the 
suit aforesaid was duly entered up in favor of said 
62 that at the time of said payment to said 

said Emma Gamblin and her attorneys had no knowledge 
that any question had been raised as to the right of said Nicholas 
Alberson to enrollment or allotment; that the deed t 

knd to controversy from B. F. Alberson to Emma Gamblin had 
Wn duto recorded on September 22, 1904, in the land records of 
Stephens^County, Oklahoma, where the lands are situated, that in 
^ri907 the attorney for F. M. Head and Emma Gamhlin, who 
also^’reported on the title and reported said title to be good in Emma 
Gamblin to F. M. Head, applied to the Dawes Commission for allot¬ 
ment certificates to the land in controversy and several days later 
the Dawes Commission duly forwarded said allotment certificates 
to said attorney and the same by him were duly recorded in the 
proper land recording district namely, Stephens County, to 

Lnmleting payment of the full consideration and delivery of deed, 
Xch had teen in escrow, of the land in controversy from Emma 
Klin ana husband to F. M. Head; that neither in forwarding 
the^Liid allotment certificates nor at any other time did the Dawes 
Commteion inform Emma Gamblin or F. M. Head or any one au¬ 
thorized to act for them that any controversy or question had ariren 
Is totoe lawful right of Nicholas Alberson to enrollment or allot- 

""Ttet the records of the Indian Office show that to the ye“ ^ 

• wjm Teceived bv the Commissioner to the l^ive Uyilizea 

Trite? t^the effect that said Nicholas Alberson had died j?nor to 
^ Lptemter 25, 1902, and said Commissioner ordered an m- 

63 veriigation, and on divers dates between Sept^ber 20, 19^, 

and February 12,1907, testimony was taken tefore said Com¬ 
missioner showing that said Nicholas Alberson died prior to Se^ 
?Xr25 1902; that among the witnesses so testifying were 
R F \lb^rson and Kizzie Apala Taylor, who testified in English, 
one that Mcholas Alberson died in August, IMO, and the others, 
fhat he died in 1901; that thereafter and without any testimony 
Stog adS on behalf of any grantees of land allotted to or m 
+ik nf R F All^rson or his administrator and without any 

on October 28 1907, as. the result 

of ^id hearing the said Commissioner rendered a dmsion to toe 
effect that Nicholas Alberson was not alive on Septemter 25, 1902, 
Sd therefore was not entitled, to enrollment or to lands or mone^ 
of the Chickasaw Nation; that the said Dawes Commission on Oc^ 
ter 30 190? notified L. P. Hudson, administrator, and one T. L. 
WriAt attoreev of record for Hudson in the proceedings for allot 
mentof lands to said Nicholas Alberson, to appear and show cause 
S a certain time and place why said Commissioner should not rec- 
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oinniend t-o the Secretary of the Interior the cancellation of the 
allotment selections made as aforesaid but sent no notice to Emma 
Gamblin or F. M. Head or the Duncan Townsite Company or anv 
one representing them of said proceedings; that the said Hudson 
and \\jight failed and neglected to appear or respond to said notices- 
that thereafter, on January 11, 190vS, and pursuant to the recom¬ 
mendation of said Commissioner the Secretary of the Interior caused 
to he placed on the approved blood rolls of the Chickasaw 
b4 ISation a notation opposite the name of said Nicholas Alber- 
son as follows: '‘Died prior to September 25, 1902. Not en¬ 
titled to land or money,” and that the allotment certificates herein¬ 
before mentioned were held for cancellation and the land allotted 
subsequently to other parties, no notice of any kind of any of said 
proceedings before the Dawes Commission or in the Interior De- 
partment being sent to or being had in fact by Emma Gamblin 
F. M. Head or the Duncan Townsite Company. ^ 

That by general warranty deed dated February 12, 1907, recorded 
March 15, 1907, said Emma Gamblin and her husband, Joe Gamb- 
lin, for and in consideration of $6,500 to them paid by one F. M. 
Head, conveyed all their right, title, and interest to the E./2 N. W./4 

^ Sec. 32, aforesaid; that said Head took said 

deed and paid the consideration in good faith after having, throu<yh 
a title examiner, made investigation of the title to said land being 
informed by the title examiner the title was perfect; that neither 
Gamblin, Head nor the Duncan Townsite Company had any knowl¬ 
edge that the allotments were fraudulently obtained or that said 
Nicholas was not alive on September 25, 1902; that the Duncan 
Townsite Company, of which Head is president, is the successor to 
whatever interest or rights Head acquired from Emma Gamblin. 
That on March 19, 1909, F. M. Head, through his attorneys 
Kappler & Merillat, represented that he was the purchaser‘iii 
65 good faith of the lands herein described from Emma Gamb¬ 
lin, and requested that patent for the same issue in the 
name of Nicholas Alberson; that thereafter brief and argument in 
behalf of said Head and the Duncan Townsite Company were filed 
in the Department denying the jurisdiction of the Department and 
the case on the record was then and there considered; that on June 
16, 1909, the Secretary through his First Assi • ^’.nt Secretary, held 
and determined that the request or demand for issuance of patent 
as aforesaid should not be acceded to and declined to issue the patent 
as prayed; whereupon the present cause of action was promptly filed; 
that after the pending cause at bar was at issue on petition, answer 
and replication testimony was taken in Oklahoma and Texas by 
counsel for relator and for respondent, and by said testimony it was 
sufficiently and satisfactorily established that relator and his grantor 
Emma Gamblin were purchasers of the land here in controversy in 
good faith for a valuable consideration without notice of any claim 
that Nicholas Alberson had died prior to September 25, 1902, and 
it was established that the allegations of fraud, actual or constructive 
made against Emma Gamblin, F. M. Head, or either of them, in the 
amended answer were not well founded in fact. 


V 
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Rfi Tt is conceded and is to be taken as the fact th^ Nwholas 

4 prior to September 25, 1902, and that Emma 
r.mhlin FM Head and the Duncan Townsite Company pur- 
?hid ^id land as aforesaid and paid just and valuable considera- 
fions th3or in good faith and without any knowledge but th^ 
Lid Nicholas was alive, as their conveyances recited, at a date sub¬ 
sequent to townsite company. 

By Its Attorneys, xrr 

S&Sy OF the interior. 

By His C. M^EST, . 

Solicitor for the Department of the Interior, 

C. EDWARD WRIGHT, 

Assistant Attorney. 

^^**'wENDELL P. STAFFORD, Justice. 

rFndorsed I In the Supreme Court of the District of Columbia. 
At T aw^Vo 51824 United States of America ex rel. Duncan lown- 
^te cL vs Slin K. Lane, Secretary of the Intenor. A^e^ 
statement of facts. Department of the Intenor. Office of 

otLdTn" cS'^District of Columbia Supreme Coiirt. No. 
2822. lYanklin K. Lane, &c., appellant, vs. The Duncan 
Co., &o. Court of Appeals, Distnct of Columbia. Filed May 17, 

1915. Henry W. H^ges, clerk. 
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SUBJECT INDEX. 


Statement of the Case. 

Assignment of Errors.* 

Brief of Argument. 10-12 

-.:.et seq. 

I. The party in whose name allotment was 

made^ not being ahve on the date fixed by 
law as a condition of enrollment, was not 
entitled to enroUment or allotment, and 
such allotment proceedings and the evi¬ 
dence of title based thereon are voidj 
hence the doctrine of mnocent purchaser 

has no apphcation. 14—16 

II. Legal title does not pass to an allottee imtil 
issuance and recordation of patent, and 
while legal title remains in the Ind ian 
nation and the United States, the Secre¬ 
tary has jurisdiction to inquire into 
charges of fraud, and if allotment certifi¬ 
cate has been fraudulently seemed, to 
cancel same; and no transferee, no matter 
how mnocent, stands in any better atti¬ 
tude than the party named in the cer¬ 
tificate, exactly as is the corresponding 
situation in the case of public lands. The 
courts will therefore not compel the Sec¬ 
retary in such a case to issue any further 
or other additional paper evidence of 

title.... 17—42 

III. There never having been legal basis for allot¬ 
ment in this case, the certificate having 
been procured by fraud, it is immaterial 
whether the Secretary has jurisdiction to 
cancel the allotment certificate, because 
he may refuse to admit its validity in any 
proceedings before his Department and 
decline to issue further muniments of title 
based thereon..43-45 
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II 


Ar g iim ftpt —CoiltlIlV 16 (i. ^ ^ 

IV. The United States certainly has the right to 
institute a suit to procure cancellation of 
enrollment and certificate of allotment, 
even if the Secretary has not; and the 
courts will not compel issuance of a patent 
based upon a certificate of allotment 
fraudulently secured and to which the 
parties through whom appellee claims had . 
absolutely no right. 







TABLE OF OASES. 


AtM^Mn Mortage Co. v. Hopper (64 Fed., 553) Is 

BaUxnger v. Z7. S. ex rel. Frost (216 U. S., 240) o! 

Bdey V. Napthaly (169 U. S., 353) . oT 

Bonifer y. Smith (166 U. S., 849).i q 

(Mifomw, Redwood Co. v. lAMe (29 Fed., 427).. lo 

Dancy y. Clarlc (24 App. D. C., 449) . . e. 

IMer V. Hawley (81 Fed., 651) . 

GaiUM V. U S. ex rel. Turner (31 App! D.‘c;,'332)" 43 

Hawley v. ThUer (178 U. S., 476). , o 

J.J. McCasm Co. V. U. S. (216 U. S., 504).is 
mrnberhn v. Commission (104 Fed., 653). 30 

Knight \. Land Assodation 161 ) la 

Lee V. Johnson (116 U. S., 48) . ,o 

Lynch T. Harris (33 OUa., 23) . ,o 

Mcaure v. V. S. (187 Fed., 265) . i/T, 

McLeod V. Z7. S. (187 Fed., 261).. ■. , f 

M(dons V. AUerdice (212 Fed., 668 ).. !... ^ ' 30 

Mc%a «Land & Lumber Co. v. Rust (168 U. ’s.,'589)' 31 

-MbjfcKv. 77. S. (112U. S., 31). 

Munn, V. Hazelrigg (216 Fed., 330)__!.] ._ 30 

OpiniM, A^t. Atty. Gen. Libnberger (24 L. D.' 2U) 23 

Opinton, Asst. Atty. Gen. Van Devanter (30 L. D 
258). ’ 

Stimson Land Co, v. Rawson (62 Fed. 427) i o 

u. S. V. HawUns (217 Fed., 11 ). . ,4 

U.S.v. Kennedy (206 Fed., 47 ).. ,s 

U. S. V. Minor (114 U. S., 233).. 

U. S. V. Norsch (42 Fed., 417).!. 48 

U. S. ex rel Knight v. Lane (228 U. S., 6 )... .. 31 

U. S. ex rel. Lowe v. Fisher (223 U. S., 107)!. . .*.. * 19 

20 29 30 

U. S. ex rel. West v. Hitchcock (205 U. S 80" 26* ’ 

App. D. C., 290). ’ 

Walla^ V. Adams (113 Fed., 721)..... . tq 

Washington Securities Co. v. U. S. (234 U. S., 76)..” 15 

(HI' 


































. r v;v 
V •.• 4 ;^: 


■ r ■•' ■:.' ^ 'f ^*4 5f?f■ ' 




4 -■ rV ' K 


;-v. ■ V 


■>,; - •■-■:,■ ■,;* 5.»^^-^^-><:- •• ■- :^^:''^::^^'*ifj.:. 
































Court of Appeals of the District of 

Columbia. 

October Term, 1915. 

Franklin K. Lane, Secretary of' 

the Interior, appellant., No. 2822. No. 

[ 4> Special.Gal- 

The Duncan Townsite Company, endar. 
a, .corporation. 

APPEAL PROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

STATEHENT. 

This is an appeal from a judgment entered by the 
Supreme Court of the District of Columbia, in the 
above entitled cause, awarding to appellee a writ of 
mandamus to compel appellant, as Secretary of the 
Interior, to issue a patent conveying to it all the 
right, title, and mterest of the Choctaw and Chickar 
saw Nations and of the United States in and to 
certain tracts of land situate in the State of Okla¬ 
homa, being a part of the same land once allotted in 

the name of Nicholas Alberson, a deceased CSiickasaw 
Indian. ’ 

I 
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There is an agreed statement of facts in this case. 
(Record pp. 32—36,) Concisely stated, the history 
of the transactions involved is as follows: 

The United States Commission to the Five Civi¬ 
lized Tribes, commonly styled the Dawes Commis¬ 
sion, and which will be referred to by that name, in 
the progress of its work under the legislation enacted 
from 1893 to 1902, without formal application or 
hearing, placed on a partial list of members by blood 
of the Chickasaw Nation the name of one Nicholas 
Alberson. This partial list was approved by the 
Secretary of the Interior December 12, 1902. (Re¬ 
cord, p. 32.) 

By the terms of the agreement between the United 
States and the Choctaw and Chickasaw Nations (32 
Stat., 641), this Nicholas Alberson was only entitled 
to be on the approved roll if he had lived until Septem¬ 
ber 25, 1902. As a matter of fact he was not living at 
the last-named datey Jmt had died some time prior thereta. 
(Record, p. 36.) 

Section 25 of the Choctaw-Chickasaw agreement 
provided that ‘^Exclusive jurisdiction is hereby 
conferred upon the Commission to the Five Civilized 
Tribes to determine, under the direction of the 
Secretary of the Interior, all matters relating to 
the allotment of land'' and section 28 thereof, 
that ‘Hhe names of all persons living on the date 
of the final ratification of this agreement (Sept. 
25, 1902), entitled to be enrolled as provided in 
section 27 hereof shall be placed upon the rolls made 
by said commission." It was provided further by 
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section 35 ^Hhat no allotment of land or other tribal 
property shall be made to any person, or to the heirs 
of any person whose name is on the said rolls and 
who died prior to the date of the final ratification 
of this agreement;'' section 22 of the same agree¬ 
ment also provided that ^^if any person whose name 
appears upon the rolls, prepared as herein provided, 
shall have died subsequent to the ratification of 
this agreement, and before receiving his allotment 
of land, the lands to which such p)erson would have 
been entitled if living shall be aUotted in his name 
* * * and shall descend to his heirs * * * >> 

The heirs at law surviving Nicholas Alberson 
were B. F. Alberson, his brother, and Kizzie Apala 
Taylor and Cornelia James, nieces, children of one 

Peter Alberson, a deceased brother of Nicholas. 
(Record, p. 7.) 

September 15, 1904, one Hudson applied for and 
was appointed administrator of the estate of Nicholas 
Alberson, deceased. It was falsely represented to the 
court that Nicholas had lived until October 2, 1902, 
and that B. F. Alberson was his only heir at law. 
(Record, p. 33.) 

The adminiirtrator at once proceeded to select, as 
part of the allotment to which Nicholas Alberson 
would have been entitled had he lived long enough, 
the lands in controversy herein, but allotment cer¬ 
tificates were not issued until January 23, 1905, and 
April 7, 1906. (Record, p. 33.) 

September 19, 1904, by warranty deed of B. F. 
Alberson, in which it was recited that Nicholas 



Alberson died October 2 , 1902, and that B. F. Alber- 
son was his only heir, the lands in controversy were 
conveyed to Emma Gamblin who paid a just and 
valuable consideration therefor in good faith without 
any knowledge that Nicholas Alberson had died prior 
to September 25, 1902. (Record, pp. 33 and 36.) 

But on June 28, 1905, Kizzie Taylor and Cornelia 
James brought suit against Mrs. Gamblin, setting up 
their relationship to Nicholas Alberson and claiming 
an undivided half interest in the property. (Record, 
p. 33.) Some time in the summer of 1906 the 
Dawes Commission learned 6f the fact with regard to 
date of Nicholas Alberson^s death, and between Sep¬ 
tember 20, 1906, and February 12, 19.07, took .the 
testimony of B. F. Alberson and Kizzie Taylor, both 
of whom swore that Nicholas had died long prior to 
1902, but all of this without any appearance by ,the 
administrator Hudson or by any grantee of the land 
allotted. (Record, p. 34.) On February 12, 1907, 
Emma Gamblin, for a consideration of $6,500, by 
warranty deed conveyed the land in question to 
F. M. Head (Record, p. 35), and on February 18, 
1907, pursuant to a previous agreement to which 
He^ was a party, Eazzie Taylor and Cornelia James, 
for a consideration of $1,190, conveyed their right, 
title, and interest to Enuna Gamblin. In May of 
1907, before Head had paid all the money to Gwnblin, 
his attorney, who had examined the abstract apd 
pronounced the title good, wrote to the Dawes Com¬ 
mission for the cert^cates ,of allotment and the 
commission sent them, but did not then or at apy 
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bth^l* time inform either Gamblin or Head, or any¬ 
one authorized to act for them, that any question Or 
Controversy had arisen as to the lawful right of Nich¬ 
olas Alberson to enrollment or allotment. (Record, 
p. 34.) Head afterwards conveyed to relator, the 
Duncan Townsite Co. Gamblin, Head, and DunCah 
Townsite Co. took their conveyances and paid their 
money without any actual knowledge that the allot¬ 
ments were fraudulently obtained or that Nicholas 
was not alive September 25, 1902. (Record, p. 36.) 

October 28, 1907, the Dawes Commission, updh 
the evidence it had previously taken, rendered deci¬ 
sion that Nicholas Alberson was not alive September 
25, 1902, and not entitled to enrollment nor to lands 
nor money of the Chickasaw Nation, and October 30, 
1907, notified Hudson, the administrator, and his 
attorney of record, T. L. Wright, to appear and shoW 
cause why the commission should not recommend 
to the Secretary of the Interior the cancellation ttf 
the allotment selections. They sent no noticb, 
however, to Gamblin nor Head nor the Duneah 
Townsite Co. nor to any one representing them. 
Hudson and Wright neither appeared Uor responded 
in any way to the commission's rule and notice. 
Accordingly, upon the commissioner's recommenda¬ 
tion, the Secretary, January 11, 1908, catised to be 
placed on the approved roll oppoMte the name Of 
NichcJas Alberson the following notation:' “Died 
prior to September 26, 1902. Not entitled td fetid 
or money." He held the allotment for 

cancellation and has subsequently allotted the land 
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to other parties. Gamblin, Head, and Duncan 
Townsite Co. were served with no notice of these 
proceedings and did not have notice in fact thereof. 
(Record, pp. 34-35.) 

After all the foregoing matters had transpired, 
Head, through his attorneys, represented to the 
Secretary that he had purchased the lands in good 
faith, and requested that patent be issued in the 
name of Nicholas Alberson; after brief and argument 
in behalf of Head and Duncan Townsite Co., the issue 
of patent was denied June 16, 1909, and the present 

action was promptly filed. (Record, p. 35.) 

The original answer of respondent denied that 
relator had acted in good faith and that it was a 
bona fide, innocent purchaser for value. (Record, 
p. 12 et seq.) But the bad faith of Emma Gamblin 
was not asserted. A demurrer to this answer 
was sustained. (Record p. 20.) With leave of 
court, respondent filed an amended answer. In 
this answer the good faith of Gamblin as well as 
relator was challenged. (Record, p. 21 et seq.) 
Issue was joined and testimony was taken. The 
good faith of the parties was established to the 
satisfaction of the respondent (appellee here). (Rec- 
ord, p. 36.) 

Upon trial before the court the learned judge 
below felt that the case was the same as when it was 
presented on demurrer, and gave judgment in favor 

of the relator. 

Hence this appeal. 



ASSIGITMENT OF EBBOBS. 


(1) The court erred in failing to hold that the 
allotment proceedings had in respect to Nicholas 
Alberson as a deceased member of the Choctaw tribe 
of Indians, and the evidence of title to real estate 
based thereon were utterly void and wholly without 
legal effect, and that the doctrine of innocent pur¬ 
chaser has no application to such a case. 

(2) The court erred in failing to recognize aud to 
hold that legal title to the land demanded is yet 
in the Indian tribe and in the United States; and that 
until issuance and recordation of patent thereto the 
Secretary has jurisdiction to inquire into and decide 
whether any allotment certificate improvidently 
issued was fraudulently procured, and to cancel the 
same if fraudulently procured. 

(3) The court erred in failing to hold that where 
an allotment certificate is improperly procured and 
should not have been issued in the first instance by 
reason of the fact that the person in whose name 
allotment was made had, in fact, not lived to such 
date as entitled him to allotment, and was not in 
existence at any date which would have entitled him 
to enrollment or allotment, it is the duty of the 
Secretary of the Interior to cancel such certificate, 
and that in the performance of that duty the courts 
will not interfere. 


( 7 ) 
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(4) The court erred in failing to hold that so long 
as the legal title has not been conveyed a purchaser 
from a holder of an allotment certificate fraudulently 
procured stands in no better position than the original 
person named in the certificate, and that such pur¬ 
chaser is not entitled to invoke the doctrine of inno¬ 
cent purchaser for value. 

(5) The court erred in failing to hold that so long 
as the legal title to the land has not been conveyed, 
it is the duty of the Secretary, and within his power, 
when it is brought to his attention that an allotment 
certificate has been improvidently and improperly 
issued, to cancel such certificate, even though the 
party to whom such certificate so issued has at¬ 
tempted to convey the land or any part of it to a 
third party. 

(6) The court erred in failing to hold that so long 
as the legal title to the land has not been conveyed, 
it is the duty of the Secretary, and within his power, 
when it is brought to his attention that an allot¬ 
ment certificate has been improvidently and im¬ 
properly issued, to decline to issue any further or 
additional paper evidence of title, even though the 
party to whom such certificate so issued has at¬ 
tempted to convey the land or any part of it tp a 
third party. 

(7) The court erred in failing to hold that where 
an allotment certificate is improperly and improvi- 
dently issued, the courts will not compel the Secre¬ 
tary of the Interior to issn^ further or additional 
paper evidence of title. 
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(8) The court erred iu awarding a writ of man¬ 
damus compelling the Secretary of the Interior to 
cause patent to issue conveying legal title to land, 
now vested in the Choctaw and Chickasaw Nations 
of Indians and in the United States, in effectuation 
and perpetuation of a fraud against said Indian nations 
and against the United States. 

(9) The court erred m failing to deny the writ 
of mandamus, to dismiss the petition for mandamus, 
and to discharge the rule issued thereon. 






bbief of aboxjmeht. 

It is the contention of appellant in this case 
that appellee is precluded from any relief in this 
preceding by reason of the four following propo¬ 
sitions, all of which are overwhelmingly estab¬ 
lished both by reason and authority: 

1. The person supposed to be the pro¬ 
curing cause of the allotment in this case 
did not live to the date that would entitle 
him to be placed on the final rolls of the tribe j 
he was not entitled to final enrollment nor 
to allotment and was not in existence either 
at the date fixed by law as the time to which 
he must have lived to have any right to final 
enrollment or to allotment, nor when any 
of the so-called allotment proceedings took 
place; such allotment proceedings and the 
evidence of title based thereon were there¬ 
fore void and the doctrine of innocent pur¬ 
chaser has no application to such case. 

2. By virtue of the laws and treaties in force 
in the Five Civilized Tribes, legal title did not 
pass from the United States to the allottee, or 
those claiming under him, until issuance and 
recordation of patent. Until such patent was 
executed and recorded, the legal title remained 
in the United States and the Indian tribe, and 
the Secretary of the Interior had jurisdiction, 
and it was his duty, to inquire into the ques¬ 
tion of whether or not any allotment certificate 
had been fraudulently procured and to cancel 
the same, and no third party, no matter how 
innocent, who purchased from the holder of 
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such certificate, or the heirs of such holder, 
stands in any better attitude than the original 
person named in the certificate, nor is such a 
one entitled to invoke the doctrine of bona fide 
purchaser. Such third person takes the title 
subject to all its infirmities, and if the certifi¬ 
cate was improperly procured and ought not 
to have been issued in the first instance, it 
should be canceled, and the courts will not 
interfere with the Secretary of the Interior nor 
compel him to issue any further or additional 
paper evidence of title. 

3. There never having been any legal or 
rightful basis for an allotment in this case, and 
the same having been procured by fraud and 
perjury, it is quite immaterial whether or no 
the Secretary of the Interior had jurisdiction 
to cancel the allotment certificate. Undoubt¬ 
edly, he may, upon ascertaining that the certifi¬ 
cate was fraudulently procured and was im¬ 
properly issued, refuse to admit its validity in 
any proceedings before his department and de¬ 
cline to issue any further muniments of title 
based thereon. 

4. Whether or not the Secretary of the Inte¬ 
rior had power to cancel the name of Nicholas 
Alberson from the Chickasaw rolls or cancel the 
allotment certificate in this case, there can be 
no doubt of the right of the United States to 
institute suit in the proper United States court 
for the cancellation of his citizenship and the 
cancellation of the certificate; and the courts will 
not compel the issuance of a patent based upon 
a certificate of allotment which never ought to 
have been made or given in the first instance, 
and to which there was, confessedly, absolutely 
no right in those through whom appellee claims. 



ASOtmEITT. 


The appellee in this case traces its title to allotment 
proceedings in the year 1904, whereby the lands in 
controversy were allotted in the name of Nicholas Al- 
berson, whose name had been placed upon the first 
partial roll submitted by the Dawes Commission to 
the Secretary of the Interior, which partial roll was 
approved December 12, 1902. In order for Nicholas 
Alberson to have any right to have his name on the 
final roll and to have such approval, it was necessary 
for him to have been in being September 25, 1902. 
See act of July 1, 1902 (32 Stat., 641), secs. 28 and 35. 
As a matter of fact, he died in the summer of 1900, 
and there was, therefore, no such person in existence 
at the date of the approval of this partial list by the 
Secretary of the Interior December 12, 1902. It was 
in all legal respects the same as if he had never been 
born and the name of Nicholas Alberson was a pure 
fiction. The making of the allotment was, procured 
upon false and perjured testimony, and before this 
fraud and perjury was discovered allotment certifi¬ 
cates for the land in question were issued for a part of 
the lands January 23, 1905, and for the remainder 
April 7, 1906. (Record, p. 33.) 

Thereafter, it having been brov^ht to the knowl¬ 
edge of the Commission to the Five Civilized Tribes 
that this allotment had been fraudulently procured, 

^d commission took testimony upon that proposi- 
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tion, and, on October 28, 1907, decided and deter¬ 
mined that Nicholas Alberson was not alive Septem¬ 
ber 25, 1902, and, therefore, not entitled to en¬ 
rollment or to lands or money of the Chickasaw 
Nation, and the administrator of said Nicholas Alber¬ 
son and his attorney were duly notified to appear 
before the commission and show cause why the com¬ 
mission should not recommend to the Secretary of 
the Interior the cancellation of the allotment selec¬ 
tions made by the said administrator and attorney, 
but both disregarded said notice and failed to appeal! 
or to respond thereto. (Record, pp. 34-35.) There¬ 
fore, on January 19, 1908, pursuant to the recom¬ 
mendation of the commission, the Secretary of the 
Interior placed on the approved roll of the Chickasaw 
Nation, opposite to the name of the said Nicholas 
Alberson, notation as follows: “Died prior to Sep¬ 
tember 25, 1902. Not entitled to land or money,” 
and canceled the allotment certificates; and the 
lands were subsequently allotted to other persons. 
These subsequent allottees are not before this court. 
Under the above state of facts, it does not matter' 
how the certificates of allotment are regarded. 
They may, for purposes of this case, be given all 
the force and effect so far as conveying title is con¬ 
cerned that a patent could possibly have, and yet, 

under the first proposition above stated, the relator 
must fail. 
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I. 


The person supposed to be the procuring cause of 

in this case did not Uye to the date that would ®“t>tle ^ to 
be placed on the final rolls of the tribe; he was not entitied to 
flnid enrollment nor to allotment, and was not m ®”»*®“«* 
either at the date fixed by law as the tamo to 
must have Uved to have any right to final enrollment or to 
allotment, nor when any of the so-caUed aUotoent proceed¬ 
ings took place; such aUotment proceeding and toe evidence 
of title based thereon were therefore void, and toe doctrm 
of innocent purchaser has no application to such case. 


United States v. Hawkins, 217 Fed., 11. 
Moffat V. United States, 112 U. S., 31. 
McLeod V. United States, 187 Fed., 261. 
McClure v. United States, 187 Fed., 265. 


We think this case is ruled absolutely by the fore¬ 
going authorities. It will be observed that in the 
Hawkins case the name of the citizen who was the 
supposed procuring cause of the allotment had not 
only been placed upon the roll, but that a patent had 
been issued, and the interests of the lessees who were 
given the benefit of the doctrine of bona fide pur¬ 
chasers in the trial court were acquired while this 
patent was outstanding and intact. The appellate 
court held that the patent was of no more effect than 
if Chester Hawkins, the person against whose enroll¬ 
ment the allotment was given, never had any exist¬ 


ence at all. 

This case also effectually disposes of the proposi¬ 
tion that purchasers of such apparent title are pro¬ 
tected upon any theory of the Government's being 

( 14 ) 





15 

estopped or that the previous finding by the com¬ 
mission and the Secretary that there was such a citizen 
will authorize the court to adjudge title in the parties 
holding the paper evidence thereof after the true 
facts have come to light; in other words, to create a 
title where none, in fact, ever existed. It is shown 
that, by an unbroken line of decisions in the Su¬ 
preme Court of the United States and other Federal 
courts of high authority, such proceedings as this 
are cx partCj and the findings of the land officers in 
such cases do not conclude the Government. 

United States v. Minor, 114 U. S., 233. 

J.J, McCaskill Co. v. U. S., 216 U. S., 
504. 

Washington Securities Co. v. U. S., 234 
U. S., 76. 

The last above-cited case was decided May 25, 
1914, and the court thus effectually disposed of the 
proposition: 

It is contended also that the proceedings 
resulting in the patents were not ex parte, but 
adversary; that the land officers found the 
lands to be agricultural in character, and that 
this finding was conclusive upon the Govern¬ 
ment. No doubt those officers found from the 
proofs submitted to them that the lands were 
agricultural and not coal lands, for that was a 
prerequisite to issuing the patents, but the 
proceedings were not adversary in any true 
sense of the term. The applications and 
proofs of the entrymen were strictly ex parte. 
The Government was not called upon to make 





any adverse showing, no issue was frwned, 
no hearing was had, and no one represented 
the Government save in the sense that the land 
officers did so. As this court has often held, 
the finding of the land oflScers in such a pro¬ 
ceeding, although not open to collateral attack, 
is not conclusive against the Government 
when it sues to cancel the resulting patent 
upon the ground that it was obtained by 
means of false and fraudulent proofs. 
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By virtue of the laws and treaties in force in the Five Civilized 
Tribes, legal title did not pass from the United States to the 
allottee, or those claiming under him, until issuance and record¬ 
ation of patent. Until such patent was executed and recorded, 
the legal title remained in the United States and the Indian 
Tribe, and the Secretary of the Interior had jurisdiction, and it 
was his duty to inquire into the question of whether or not any 
allotment certificate had been fraudulently procured and to can¬ 
cel the same, and no third party, no matter how innocent, who 
purchased from the holder of such certificate, or the heirs of such 
holder, stands in any better attitude than the original person 
named in the certificate, nor is such a one entitled to invoke the 
doctrine of bona fide purchaser. Such third person takes the 
title subject to all its infirmities, and if the certificate was im¬ 
properly procured and ought not to have been issued in the first 
instance, it should be cancelled, and the courts will not interfere 
with the Secretary of the Interior nor compel Iiitti to issue any 
further or additional paper evidence of title. 

In the administration of the land laws of the 
United States after all of the preliminaries have 
apparently, been complied with and a showing 
sufficient on its face has been made, it is the uniform 
practice of the land department to issue a certificate 
to the entryman which clothes him with the equitable 
title to the property and is a sufficient muniment of 
title against all the world excepting the Government. 
The issuance of such certificate does not however 
deprive the land department of the right to proceed 
against the same so long as the actual legal title has 
not passed out of the Government, and if it be found 
that such certificate was fraudulently obtained it 
may be canceled; and should he purchase on the 
faith of such certificate, no matter how innocent of 
wrongdoing he may be or how much be may rely 
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upon the certificate, nor how firmly he may believe 
the original certificate holder was entitled thereto, 
he is not a bona fide purchaser entitled to protection 
and gets no better title than that of him through 
whom he claims. 

American MorL Co. v. Hopper, 64 Fed., 
553. 

United States v. Kennedy, 206 Fed., 47. 
Hawley v. Diller, 178 XJ. S., 476, 490. 
Stimson Land Co. v. Rawson, 62 Fed., 
427. 

Calif. Redwood Co. v. Litle, 29 Fed., 
854. 

Diller v. Hawley, 81 Fed., 651. 

Lee V. Johnson, 116 U. S., 48. 

Kniqht v. Land Association, 142 U. S., 

161. 

The doctrine has nowhere been better summarized 
than by Judge Hawley in American Mortgage Com^ 
pany v. Hopper, supra. His summary of the princi¬ 
ples applicable was approved and adopted by the 
Supreme Court in Hawley v. Diller. It is further to 
be noted that Judge Hawley concluded his decision 
with the citation of and quotation from a decision 
of the Department of the Interior, as follows: 

In Smith v. Custer, supra. Secretary Vilas 
clearly enunciated the principles applicable to 
this case. He said: 

'‘The preemption purchaser takes, by his 
final proofs and pa 3 anent and his certificate 
of purchase, only a right to a patent for the 
public lands in case the facts shall be found 
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by the General Land Office and the Interior 
Department, upon appeal, to warrant the 
issuance of it. Whatever claim to patent he 
possesses by virtue of his payment and cer¬ 
tificate is dependent upon the further action 
of the department and its future finding of 
the existence of the conditions, and his com¬ 
pliance in fact with the prerequisites pre¬ 
scribed by law to the rightful acquisition of 
the public lands he claims. This being so, it 
is plain that the purchaser can acquire from 
the entryman no greater estate or right than 
the entryman possesses.^' 

The allotment of land to the individual allottees 
of the Five Civilized Tribes in Indian Territory in 
all essential particulars is analogous to the disposition 
of the public lands of the United States under the 
general land laws through the Department of the 
Interior. 

Wallace v. Adams, 143 Fed., 721. 

Lowe V. Fisher, 223 U. S., 107. 

Lynch v. Harris, 33 Okla., 23 (124 
Pac., 50). 

Bonifer v. Smith, 166 U. S., 849. 

In the first of the above cited cases, the court said; 

The jurisdiction of the commission and of the 
Secretary and the effect of their action in the 
allotment of the lands of the Choctaw and 
Chickasaw Nations are the same in effect 
as the jurisdiction and effect of the action of 
the Land Department of the United States 
in the disposition of the public lands within 
its control. 






In Lowe v. Fisher the Supreme Court of the United 
States said: 

This revisory and corrective power of the 
Secretary over the allotment of land is similar 
to that exercised by the Land Department re¬ 
specting the entries upon public lands, which 
this court has stated to be correct, and annul 
entries of land which were made upon false 
testimony and without authority of law. 
Cornelius v. Kessel^ 128 U. S., 456, 461; 
Hawley v. DiUery 178 U. S., 476, 490. 

The case of Lynch v. HarriSy 33 Okla., 23 (124 Pac., 
60), although dealing with Cherokee instead of Choc¬ 
taw and Chickasaw lands, is very apposite. Speak¬ 
ing of an allotment certificate, the court said: 

The equitable estate vests, not by reason of 
the issuance of such certificate, but by reason 
of the fact that the allottee is an enrolled 
member of the tribe, entitled to allotmenty has 
selected it in the manner provided by law; the 
time for filing his contest having expired, and 
having done all other things required by the 
statute of him to entitle him to any specific 
tract of land as his allotment. Such certifi¬ 
cate does not convey to him the legal title, 
etc. ♦ ♦ * There is no specific provision 
in the act that the allotment certificate shall 
convey any title. If it had been intended 
that the issuance of a certificate of allotment 
should operate to convey the legal title to an 
allotment, it would not have been provided 
by the foregoing sections that such right and 
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title should be conveyed by patent, or that 
such patent should convey the land embraced 
in the allottee’s allotment certificate. 

***** 
The identical language of section 22, supra, 
constitutes section 24 of the supplemental 
agreement between the Commission to the 
Five Civilized Tribes and the Chickasaw 
and Choctaw Tribes of Indians, and the 
jurisdiction of the commission conferred by 
this provision upon the Commission to the 
Five Civilized Tribes under the direction 
of the Secretary of the Interior and the effect 
of the commission’s action in the first instance 
and of the Secretary of the Interior on appeal, 
or in a direct proceeding before him in the 
allotment of lands to the members of said 
tribe, is the same as the jurisdiction and the 
effect of the action of the Land Department 
of the United States in the disposition by 
patent of the public lands within its control. 
Sorrels v. Jones et al., 26 Okla., 569, 110 
Pac., 743; Wallace et al. v. Adams el al., 143 
Fed., 716, 74 C. C. A., 540. The power of 
the Public Land Department, and of the 
Secretary of the Interior in his supervisory 
control over same, to determine upon proper 
notice to- the parties interested in all ques¬ 
tions of equitable right and title before the 
legal title has passed from the Grovemment 
is well settled by a long line of decisions 
from the Supreme Court of the United States. 
The character and extent of that power is 
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well defined in Cornelius v. Kessely 128 U. S., 
456, 9 Sup. Ct., 122, 32 L. Ed., 482, by Mr. 
Justice Field, in the following language: 

“The power of supervision possessed by 
the Commissioner of the General Land Office 
over the acts of the register and receiver of 
the local land offices in the disposition of the 
public lands undoubtedly authorizes him to 
correct and annul entries of land allowed 
by them where the lands are not subject to 
entry, or the parties do not possess the qualifi¬ 
cations required, or have previously entered 
all that the law permits. The exercise of this 
power is necessary to the due administration 
of the Land Department. If an investigation 
of the validity of such entries were required 
in the courts of law before they could 
be canceled, the necessary delays attending 
the examination would greatly impair, if 
not destroy, the efficiency of the depart¬ 
ment. But the power of supervision and 
correction is not an unlimited or an 
arbitrary power. It can be exerted only 
when the entry was made upon false testi¬ 
mony or without authority of law. It can 
not be exercised so as to deprive any person 
of land lawfully entered and paid for. By 
such entry and payment the purchaser secures 
a vested interest in the property and a right 
to a patent therefor, and can no more be 
deprived of it by order of the commissioner 
than he can be deprived by such order of 
any other lawfully acquired property. Any 
attempted deprivation in that way of such 
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interest will be corrected whenever the matter 
is presented so that the judiciary can act 
upon Other cases supporting this rule 
are: Lee v. Johnson, 116 U. S., 48, 6 Sup. Ct., 
249, 29 L. Ed., 570; Knight v. U, S. Land 
Association, 142 U. S., 161, 12 Sup. Ct!, 258, 
35 L. Ed., 974; Pierce v. Frace, 157 U. S., 372, 
15 Sup. Ct., 635, 39 L. Ed., 737; Parsons v. 
Venzke, 164 U. S., 89, 17 Sup. Ct., 27, 41 
L. Ed., 360; Brown v. Hitchcock, 173 U. S., 
473, 19 Sup. Ct., 485, 43 L. Ed., 772; Hawley 
et aL V. Diller, 178 U. S., 476, 20 Sup. Ct., 
986, 44 L. Ed., 1157; Love v. Flahive, 205 
U. S., 195, 27 Sup. Ct., 486, 51 L. Ed., 768; 
Freese v. Rusk et aL, 54 Kans., 274, 38 Pac., 
255; Gage v. Gunther, 136 Cal., 338, 68 Pac., 

> 710, 89 Am. St. Rep., 141; Jones v. Meyers, 

f 2 Idaho, 793, 26 Pac., 215. 

^ It is interesting to note that long before judicial 

expression to this effect, such view obtained in the 
department and has been the rule of action. It was 
I* expressed in an opinion by Assistant Attorney Gen- 

f eral Lionberger in 1897 (24 L. D., 264), who said: 

A homestead or other entry is subject to can¬ 
cellation at any time prior to the issuance of 
patent, for fraud or illegality. That the same 
rule should be applied in Indian allotments as 
in the case of final entries will not be seriously 
disputed. 

In 1900, Assistant Attorney General Van Devanter, 
in an opinion dealing with the authority of the Sec- 






retary to cancel a trust patent (30 L. D., 258, 261), 
sSiid • 

By the context it is shown that the purpose 
of that instrument is to evidence a present 
trust coupled with a promise to convey in the 
• future, a situation much like that arising by 
operation of law between the United States 
and an entryman who has made proof of com¬ 
pliance with the law and received a final or 
patent certificate from the land officers. 

The contention made on behalf of the appellee in 
the trial court, and which we doubt not will be re¬ 
peated and insisted on here, is that by reason of the 
wording of the Choctaw-Chickasaw agreement with 
reference to the effect of a certificate of allotment and 
certain expressions in Wallace v. Adams, supra, and 
in Ballinger v. Frost, 216 U. S., 240, the land depart¬ 
ment lost jurisdiction when the certificate of allot¬ 
ment was issued; i. e., that an allotment certificate is 
essentially the same as a patent. In neither of these 
cases was this the question that was actually before 
the court. In neither of them was there any ques¬ 
tion of fraud, nor any question of an enrollment 
having been made by a person who was dead, or a 
fictitious person. In Wallace v. Adams, the sole 
controversy turned upon the constitutionality and 
validity of the legislation creating the citizenship 
court which inquired into and upset Hill’s former 
judgment according him citizenship. In Ballinger 
V. Frost, Belle Frost, the relator, was a honajuk citi¬ 
zen, was entitled to allotment, had an unqualified 
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right to the allotment which she actually selected and 
for which she had received a certificate, and the only 
reason that the Secretary was declining and refusing 
to issue a patent was because he was claiming the 
power arbitrarily to take this aUotment away from 
her and put the lands in a town site. The court held 
that he did not have this arbitrary power; that there 
was, therefore, nothing left for him to do but the 
plain ministerial function of issuing the patent which 
everybody admitted that Belle Frost was entitled to 
have if the Secretary could not arbitrarily cancel 
this allotment and put it in a town site. 

But to one who understands the conditions that 
existed in the Indian Territory at the time of the 
making of these treaties, there is no room for a mis¬ 
conception of the language with respect to these 
allotment certificates, nor ought there to be any 
question but that when the matter is properly put 
before the Supreme Court of the United States that 
tribunal wUl hold such certificate to be of no other 
or greater effect than the ordinary patent certificate 
issued in the process of administration of the general 
land laws of the United States. Prior to the mak¬ 
ing of these treaties, or agreements, the lands of the 
Five CivUized Tribes had been held in common. 
Many Indian citizens had vast areas fenced up and 
from which they were excludmg other horn fide 
citizens, the lands within their enclosures being 
denominated “improvements,” and the tribal laws 
and customs recognized their right to exclude eveiy- 



body else from these improvements. Furthermore, 
many noncitizens were in the country, as shown by 
the reports of the Dawes Commission, sent there for 
the purpose of ending the tribal governments and 
bringing about the allotment of the land. These 
noncitizens were holding lands under the guise of 
leases from citizens, or other colorable claims, and 
it was well known when these agreements were 
negotiated that it would be impossible to conclude 
the work of allotment for a considerable time, and 
it was sought by some provision of law to give bona 
fide allottees, as fast as allotments were made to 
them, the means of getting immediate possession of 
their lands. As far back as the original Curtis bill, 
approved June 28, 1898, excessive land holding had 
been prohibited under heavy penalties, but it had 
been found impossible to break up the practice. 
With this end in view, the original Creek treaty, 
which was embodied in the act of Congress approved 
March 1, 1901 (31 Stats., 861), and ratified by the 
Creek Nation May 25, 1901, provided in paragraph 

®igbt: . , „ , 

The Secretary of the Interior shall; through 

the United States Indian agent in said Terri¬ 
tory, immediately after the ratification of this 
agreement, put each citizen who has made 
selection of his allotment in unrestricted 
possession of his land and remove therefrom 
all persons objectionable to him; and when 
any citizen shall thereafter make selection of 
his allotment as herein provided, and receive 
certificate therefor, he shall be imm^iately 
thereupon so placed in possession of his land. 






And by the supplementary Creek agreement, ap¬ 
proved June 30, 1902, ratified by the Creek Nation 
July 26, 1902, paragraph 19 thereof amended section 
8 of the original agreement to read as follows: 

The Secretary of the Interior shall, through 
the United States Indian agent in said Terri¬ 
tory, immediately after the ratification of 
this agreement, put each citizen who has 
made selection of his allotment in unrestricted 
possession of his land and remove therefrom 
all persons objectionable to him; and when 
any citizen shall thereafter make selection of 
his allotment as herein provided and receive 
certificate therefor, he shall be immediately 
thereupon so placed in possession of his land, 
and during the continuance of the tribal gov¬ 
ernment the Secretary of the Interior, through 
such Indian agent, shall protect the allottee 
in his right to possession against any and all 
persons claiming under any lease, agreement, 
or conveyance not obtained in conformity to 
law. 

The Cherokee agreement embodied in act of Con¬ 
gress approved July 1, 1902 (32 Stat., 716), ratified 
by the Cherokee Nation August 7, 1902, by section 
21 made a more drastic provision and one identical 
with the Choctaw agreement. It is as follows: 

Allotment certificates issued by the Dawes 
Commission shall be conclusive evidence of the 
right of an allottee to the tract of land described 
therein, and the United States Indian agent 
for the Union Agency shall, under the direc¬ 
tion of the Secretary of the Interior, upon 
the application of the allottee, place him 





in poesesaion of his allotment, and shall 
remove therefrom all persons objectionable 
to him, and the acts of the Indian agent here¬ 
under shall not be controlled by the writ or 
process of any court. 

The supplementary Choctaw-Chickasaw agreement 
embodied in the act of Congress of July 1, 1902, 
ratified by the Choctaw and Chickasaw Nations Sep¬ 
tember 25, 1902, after having provided drastic 
penalties in sections 19 to 21 for excessive holdings,' 
proceeded in section 23 with the provision touching 
certificates which was, as we have already pointed 
out in all essential respects identical with that of the 
Cherokee treaty, as follows: 

Allotment certificates issued by the Com¬ 
mission to the Five Civilized Tribes shall be 
conclusive evidence of the right of any allottee 
to the tract of land described therein; and 
the United States Indian agent at the Union 
Agency shall, upon the application of the 
allottee, place him in possession of his allot¬ 
ment, and shall remove therefrom all persons 
objectionable to such allottee, and the acts of 
the Indian agent hereunder shall not be con¬ 
trolled by the writ or process of any court. 

It will thus be seen there is nothing in the law 
rightly understood which differentiates these allot¬ 
ment certificates from the ordinary patent certificates. 

All of these original treaties provided that legal 

title should only pass upon the issuance of patent. 

« 

By the act of Congress approved April 26, 1906 (34 
Stats., 137), in order to eliminate all question of 



indefiniteness about the precise time when it shouM 
be deemed legal title had finally passed^ it was 
declared in section five: 

And all patents or deeds to allottees and 
other conveyances affecting lands of any of 
said tribes shall be recorded in the office of the 
Commissioner to the Five Civilized Tribes, 
and when so recorded shall convey legal titley and 
shall be delivered under the direction of the 
Secretary of the Interior to the party entitled to 
receive the same. 

It was further contended by the appellee and such 
contention will no doubt again be brought forward 
and urged that by reason of the proviso to section two 
of this same act of April 26, 1906, that the rolls of 
the tribes affected by this act shall be fully completed 
on or before the fourth day of March, nineteen hun¬ 
dred and seven, and the Secretary of the Interior shall 
have no jurisdiction to approve the enrollment of any 
person after said date,^^ all jurisdiction and authority 
in the Secretary of the Interior to strike any personas 
name from the rolls, or to interfere in any way with 
their enrollment or allotment, ceased after the fourth 
day of March, 1907. In Lowe v. Fisher there is a 
dictum which lends color to this contention. But it 
seems perfectly plain to us that the prohibition 
against approving the enrollment of any additional 
persons after that date not only did not of)ei*ate to 
deprive the Secretary of jurisdiction to strike from 
the rolls any person who had gotten on them by fraud 
or was otherwise .unlawfully enrolled but by very 



strong implication is authority for the proposition 
that his jurisdiction continued. 

We have had occasion to brief this question in 
another case lately depending before this court and 
desire here to repeat the argument then made as to 
this jurisdiction of the Secretary. We quote from 
former brief as follows: 

‘^As to his jurisdiction generally there can be no 
dispute. 

“The United States Commission to the Five Civ¬ 
ilized Tribes, commonly known as the “ Dawes Com¬ 
mission,^’ was vested with full jurisdiction to deter¬ 
mine all questions of law and fact touching the 
enrollment and allotment of the citizens of the Five 
Civilized Tribes. 

Kimherlin v. Commission, 104 Fed., 653. 

Malone v. Alderdice, 212 Fed., 668. 

Munn V. Hazelrigg, 216 Fed., 330. 

“ By the act of March 3,1905 (33 Stat., 1048,1060), 
the Secretary was invested with all the authority 
previously exercised by the Dawes Conunission. 

U. S, ex rel. Lowe v. Fisher, 223 U. S.-, 
95, 107. 

“ The Secretary had power to strike from the rolls 
names erroneously or fraudulently placed thereon. 

U, S, ex rel. Lowe v. Fisher, supra, 

“The power is similar to that exercised in land 
matters. 


Lowe V. Fisher, supra. 
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^^The jurisdiction to correct errors remains until the 
final act has been accomplished—the passing of the 
title. 

Michigan Land and Lumber Co. v. Rusty 
168 U. S., 589. 

Beley v. Napthalyy 169 U. S., 353. 

U. S. ex rel. Knight v. Lane, 228 
U. S., 6. 

The history of this jurisdiction, the conditions out 
of which it grew, and the legislation conferring the 
same, look backward over a period of approximately 
a quarter of a century. We think it will conduce to a 
clearer grasp of the situation as well as facilitate the 
court in its investigation of the matter if we take 
the time to review briefly the salient points in this 
history and legislation which touch the precise propo¬ 
sition here being dealt with. 

The Five Civilized Tribes, as the court judicially 
knows, were prior to the year 1893 dependent sov¬ 
ereignties with practically complete local autonomy. 
By the Indian appropriation bill, approved March 3, 
1893, provision was made for the appointment of a 
conunission to treat with these Five Tribes or Na¬ 
tions, which conunission came to be known and styled 

# 

as the Dawes Conunission,” for the avowed purpose 
of securing the allotment and division of their tribal 
lands and other properties and the ultimate creation 
of a State of the Union. 

Act of March 3y 1893y 27 Stat., 645, 646. 
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“The first report of this commission is a very 
mteresting document, particularly pages 15-20, which 
deals with the general situation as they found it and 
the necessity for taking over by the United States of 
the actual administration of affairs to save from utter 
failure the trusts upon which these properties had 
been originally granted and in reality to insure a fair 
and eQuitable distribution thereof, a necessary pre™ 
liminary step to which was of course a determination 
of who was rightfuhy entitled to share therein. 

Senate Document No. 34, Fifty-third 
Congress, third session. 

The report of the following year brings all these 
matters out in still stronger relief. 

Senate Document No. 12, Fifty-fourth 
Congress, first session. 

Congress, therefore, by the Indian appropriation 
bill, approved June 10, 1896 (29 Stat., 339), provided: 

That said commission is further authorized 
and directed to proceed at once to hear and 
determine the application of all persons who 
may apply to them for citizenship in any 
of said nations, and after such hearing they 
shall determine the right of such applicant 
to be so admitted and enrolled: Provided, 
hoivever. That such application shall be made 
to such commissioners within three months 
after the passage of this act. The said com¬ 
mission shall decide all such applications 
within ninety days after the same shall be 
made. That in determining all such appli¬ 
cations said commission shall respect all laws 
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of the several nations or tribes, not incon¬ 
sistent with the laws of the United States, 
and all treaties with either of said nations or 
^ tribes, and shall give due force and effect to 

the rolls, usages, and customs of each of said 
nations or tribes: And provided furtherj That 
the rolls of citizenship of the several tiibes as 
now existing are hereby confirmed, and any 
person who shall claim to be entitled to be 
added to said rolls as a citizen of either of 
said tribes and whose right thereto has either 
been denied or not acted upon, or any citizen 
who may, within three months from and after 
the passage of this act, desire such citizenship, 
may apply to the legally constituted court or 
committee designated by the several tribes for 
such citizenship, and such court or committee 
shall determine such application within thirty 
days from the date thereof/' 

The following year there was incorporated in the 
Indian appropriation bill approved June 7, 1897 (30 
Stat., 62, 84), a continuance of all the authority 
theretofore conferred and an enlargement thereof, 
with the express provision that so far as any name^ 
previously appearing upon any of the tribal rolls 
were concerned, unless they had by antecedent leg¬ 
islation been absolutely confirmed, they were to be 
stricken from the rolls by the commission. 

^^By the general act approved June 28, 1898 (30 
Stat., 495, sec. 21), and entitled ^An act for the 
protection of the people of the Indian Territory, 
and for other purposes,' and which is commonly 
designated as the 'Original Curtis Act,' section 21 
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thereof made elaborate provision for the comple¬ 
tion of the tribal roll of each of these several tribes, 
containing immistakable authority for the elimina¬ 
tion of all persons not properly thereon, and which 
authority, we think, has never yet been repealed. 

All the foregoing* was by direct congressional 
sanction without any concurrence or agreement on 
the part of the tribe. In fact the reports of the 
Dawes Commission referred to showed that the tribes 
were disposed to play the part of obstructionists. 

♦ ♦ * ♦ * 

^'The active work of the Commission to the Five 

Civilized Tribes in the field having to a very large 
extent been actually accomplished, all the authority 
and jurisdiction theretofore reposed in and exercised 
by the Commission to the Five Civilized Tribes was 
by specific enactment transferred to the Secretary of 
the Interior in broad and comprehensive language in 
no manner indicating any intention to curtail any of 
the jurisdiction, powers, and authority theretofore 
exercised. The language is as follows (33 Stat., 

1060): , , ^ ^ 

For the completion of the work heretofore 

required by law to be done by the Commission 
to the Five Civilized Tribes and the provisions 
for investigations herein contained two hun¬ 
dred thousand dollars. Said appropriation to 
be disbursed under the direction of the Secre¬ 
tary of the Interior: Providedj That the work 
of completing the imfinished business, if any, 
of the Commission to the Five Civilized Tribes 
shall devolve upon the Secretary of the In- 
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terior, and that all the powers heretofore 
granted to the said Commission to the Five 
Civilized Tribes are hereby conferred upon the 
said Secretary on and after the first of July, 
nineteen hundred and five.” 

“Various agreements having been consummated 
with the tribes and the work of enrollment and 
^ allotment having still further progressed toward 

completion, Congress took a further step in regard 
, to citizenship matters by enacting the law of April 

26, 1906 (34 Stat., 137), entitled “An act to provide 
for the final disposition of the affairs of the Five 
avilized Tribes in the Indian Territory, and for 
" other purposes.” The very opening sentence of this 

^ act is a declaration “ That after the approval of this 

act no peraon shall be enrolled as a citizen or freed- 
man of the Choctaw, Chickasaw, Cherokee, Creek, or 
.» Seminole Tribes of Indians in the Indian Territory, 

, except as herein otherwise provided.” After speci¬ 

fying various circumstances under which applica¬ 
tions for additions to the roll might be thereafter con¬ 
sidered, section 2 of the act.carried the following; 

“Provided, That the rolls of the tribes affected 

* by this act shall befvMy computed on or before 

^ the fourth day of March, nineteen hundred and 

seven, and the Secretary of the Interior shall 
I . have no jurisdiction to approve the enrollment 

* of any person after said dateP 

“Section 5 of this same act contained a fmi.her 
" provision which is of importance in the disposition 

of this controversy. It prescribed the rule that after 
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its passage patents should issue in the name of the 
allottee and made them effectual to cany the title 
to the heirs, notwithstanding the death of the allottee 
previous to the issuance of patent. It also declared 
that all patents theretofore issued should be given 
like effect, and in the following words declared the 
result of the recordation in the office of the Com-' 
missioner to the Five Civilized Tribes of any patent 
to allotted lands notwithstanding there had been* no 
actual manual delivery thereof: 

* * all patents or deeds to allottees 
and other conveyances affecting lands of any 
of said tribes shall be recorded in the office^ 
of the Commissioner to the Five Civilized 
Tribes, and when so recorded shall convey legal 
titlej and shall he delivered under the direction 
of the Secretary of the Interior to the party 
entitled to receive the same^ 

The fact that there was no thought nor intention 
on the pait of anybody of curtailing the authority of 
the Commission and the Secretary in the matter of 
eliminating from the rolls any person who was not 
legally entitled to appear thereon is so patent that it is 
with some hesitation we offer any a'^gument in refuta¬ 
tion of the theory advanced by appellant that the act 
of 1906, above quoted, deprived the Secretary of the 
jurisdiction. 

♦ ♦ ♦ ♦ ♦ 
^‘From the very beginning of the making of the 

rolls there was never any protest or objection against 
the exclusion therefrom of any person who, cdnf^-' 
edly, had no right thereon. But aa, during the prog- 
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ress of these matters, children continued to be born 
to recognized citizens, and as there continued to 
appear from time to time persons who urged that 
their claims to enrollment had not been actually 
adjudicated, there was an opening of the rolls from 
time to time to let in these late comers. The cita¬ 
tions above given of the successive acts in this regard 
show in chronological order the manner in which this 
was done. It was this situation, and this only, that 
was in mind and was being dealt with by the act of 
Congress in 1906. Appellant, however, maintains 
(Brief, pp. 16 and 17) that the Supreme Court in the 
Lowe case (223 U. S. 95) has interpreted the provision 
for the completion of the rolls by March 4, 1907, and 
that the Secretary of the Interior should have no 
jurisdiction to cancel the enrollment of any person 
after that date. As the basis for this argument they 
quote (pp. 16 and 17, their brief) the following ex¬ 
pression from that case: 

We recognize the strength of the considera¬ 
tions urged, but it certainly did not militate 
against the congressional policy of the allot¬ 
ment of lands to retain in the Secretary of the 
Interior the power of revision and correction 
until the final moment when jurisdiction was 
expressly taken from him as provided in sec¬ 
tion 2 of the act of April 26, 1906 (84 Stat. at 
L., 137, ch, I876)"that the 4th day of 
March, 1907/' 

" We want to say to the court frankly that the fore- 
expression does color to their argument. 
We want to say, however, vnitk equal fritnknesB that 
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it is perfectly clear that this expression of the learned 
justice who delivered that opinion was wholly obiter. 
The action taken by the Secretary in that case was 
taken prior to March 4, 1907, so that the provision of 
law referred to could not by any possibility deprive 
him of any jurisdiction he had prior to that date. 
The argument made in that case was that the Secre- . 
tary’s jurisdiction had ceased because by prior laws 
provision had been made for the completion of the 
rolls and declaring them conclusive evidence of 
the rights of the allottees. The court did not have 
before it any such question as is here presented, and 
we think it is absolutely patent that the only juris¬ 
diction which was ''expressly taken away from the 
Secretary'^ by the act of 1906, was that which the 
act itself " expressed.^^ The act says the Secretary 
shall have no jurisdiction to approve the enrollment 
of any person after that date^ It does not say, nor 
attempt to say, he shall have no jurisdiction to pre¬ 
vent the doing of a wrong. It does not say that if by 
previously undetected fraud or mistake a person who, 
with no right to be on the roll, has by imposition or 
oversight secured the enrollment of his name, the 
Secretary is powerless after March 4, 1907, upon the 
discovery of the real facts to prevent the consumma¬ 
tion of such fraudulent or unlawful attempt to secure 
tribal lands and moneys. 

" What the act did provide was that the rolls should 
be deemed complete upon that date in the sense that 
thereafter no other name should be added. 

" We think it must be assumed that the Secretary 
of the Interior would not, without the plainest evi- 
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dence that a fraud and wrong had been perpetrated 
and was about to be consummated, eliminate from 
the approved rolls any name regularly appearing 
thereon. But in all cases where the enrollment had 
been fraudulently procured and was the result of 
accident, or by any other means the roll was made to 
carry a name that did not rightfully or lawfully 
belong there, it would have been a strong reversal of 
the previous policy so clearly evinced by Congress to 
say to the Secretary that he must no longer exercise 
this salutary jurisdiction and function. Certainly it 
can not for a moment be contended that the Congress 
had ceased to believe that the Secretary would faith¬ 
fully and intelligently discharge such function. There 
was ample reason why the rolls should be closed 
against future applicants, even though they might 
have some equitable claim to consideration, but 
absolutely no reason and no consideration either 
legal or equitable that would have impelled Congress 
so to restrict the powers of the Secretary with regard 
to persons who had no claims either at law or in 
equity. We are persuaded therefore that the law 
meant exactly what it said—no more and no less— 
and that while it was the plain and express purpose 
of Congress to prevent the addition of others to the 
rolls, it did not mean to and has not taken away from 
the Secretary the jurisdiction so long reposed in him 
to eliminate from the tribal rolls the name of any 
claimant who was clearly demonstrated to be on the 
rolls without any legal right.^^ 

As a matter of fact, however, he has not stricken 
the name of Nicholas Alberson from the rolls. The 
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name is still there, but with the addition of the no¬ 
tation to the effect that he died before September 
25, 1902, and that he was therefore not entitled to 
lands or moneys. Even if the inhibition to add 
names to the rolls after March 4, 1907, is effective 
to prevent appellant from subtracting names, yet the 
provisions of section 35 of the Choctaw and Chickasaw 
agreement are still in force, and that section con¬ 
templates the presence of a name on the final rolls 
that may not carry with it the right to land and 
money; that is, the very sort of case we have at bar— 
the name of a person who died too soon. 

But whether or not the Secretary had technically 
any authority after March 4, 1907, to strike from 
the approved rolls any name appearing thereon, we 
do not perceive how there can be a question as to 
his jurisdiction and authority to cancel an allotment 
whenever, prior to issue of patent, he found that the 
same was illegal or fraudulent. The laws, treaties, 
and decisions make it plain that the Dawes Commis¬ 
sion and the Secretary together had full and complete 
jurisdiction and authority in this regard. By the 
very terms of the agreement or act of Congress under 
which the claimed rights in this case arise the Congress 
and the tribe had explicitly said: “Exclusive juris¬ 
diction is hereby conferred upon the Commission to 
the Five Civilized Tribes to determine, under the 
direction of the Secretary of the Interior, all matters 
relating to the allotment of land.^' Furthermore, by 
the act approved March 3, 1905 (33 Stat.^ 1048, 
1060), already referred to and quoted, it was pco- 




vided in good, plain English that the work of com¬ 
pleting the unfinished business, if any, of the Com¬ 
mission to the Five Civilized Tribes shall devolve 
upon the Secretary of the Interior, and that all the 
powers heretofore granted to the said Commission to 
the Five Civilized Tribes are hereby conferred upon 
the said Secretary on and after the first of July, 
nineteen hundred and five/^ 

Even without such unmistakable statutory pro¬ 
visions the Supreme Coxu*t of the United States has 
found no difficulty in upholding this power and 
function of the Secretary. The case of U. S, ex rel. 
West V. Hitchcockj 205 U. S., 80, affirming the decision 
of this court (26 App. D. C., 2^), is precisely to the 
point. There the relator asserted his membership 
in and right to an allotment out of the lands of the 
Wichitas. Relator was in fact a white man married 
to a Wichita woman, his claim being that he thereby 
became a member of the tribe and that his adoption 

i r 

had been in various ways confirmed and recognized. 
The Secretary was of opinion that the relator had 
no such right as he asserted. The whole opinion 
is highly instructive as to the broad view that must 
be taken of the questions involved. It concludes 
as follows: 

If the Secretary had authority to pass on 
the relator^s right to select land, his jurisdic¬ 
tion did not depend upon his decision being 
right. By alleging that he had denied the 
application he did not invoke the revision of 
his reasons by a court, even when he saw fit 
to add the date. He raised ho question of 
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law, but simply stood on his authority and put 
forward his decision as final. As we have im- * 

plied, such an answer affirms not merely the 
past but the present determination of the 
answering tribunal, and must be assumed to 
be based on reasons that the respondent deems ^ 

adequate. Even if those given in the letter 
of July 3, 1901, had been bad, they could not 
be taken to exhaust the Secretary's grounds. ^ 

He has not disclosed to the court any state- I 

ment of those grounds purporting to be ex¬ 
haustive and complete, and the court can not ^ 

make an inquisition into his mental processes 
to see whether they were correct. (See De 4 

Cambra v. Rogers, 189 U. S., 119, 122 .) 

We doubt if Congress meant to open an 
appeal to the courts in all cases where an ^ 

applicant is dissatisfied. Of course the prom¬ 
ise of the United States that there shall be 
allotted one hundred and sixty acres to each 
member of the Wichita band may be said to 
confer an absolute right upon every actual 
member of the band. But some one must 1 

decide who the members are. We already 
have expressed the opinion that the pri¬ 
mary decision must come from the Secre- ^ 

tary. There is no indication of an intent to \ 

let applicants go further. There are insuper- ^ 

able difficulties in the way of at least this form ^ 

of suit, and the Department of the Interior I 

generally has been the custodian of Indian 
rights. 

Attention is also called to the very broad intima- ^ 

tion that at all events a mandamus proceeding could j 

not be maintained. 1 
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III. 

TliGro never having been any leg^al or rig’btful basis for an allot¬ 
ment in case^ and tbe same having been procured by fraud and 

perjuryi it is quite immaterial whether or not the Secretary of 
the Interior had jurisdiction to cancel the allotment certificate. 
Undoubtedly, he may, upon ascertaining that the certificate 
was fraudulently procured and was improperly issued, refuse to 
admit its validity in any proceedings before his Department and 
decline to issue any further muniments of title based thereon. 

McClure v. United States^ 187 U. S., 267. 

Garfield v. Turnery 31 App. D. C., 332, 
336. 

In the first of the above-cited cases entries had 
been made and patents had actually issued in the 
names of fictitious persons. After the fraud that 
had been practiced was discovered, suit was brought 
to cancel the patent. Some of the parties to that 
suit tendered a deed of relinquishment and an appli¬ 
cation to select other land in lieu thereof, thereby to 
defeat the jurisdiction of the circuit court to enter¬ 
tain a suit on the part of the United States to cancel. 
This tendered deed was refused and the case pro¬ 
ceeded. Judge Morrow, who delivered the unani¬ 
mous opinion of the court, held that the court had 
jurisdiction because by the issuance of patent juris¬ 
diction to undo what had been done passed from the 
land department. He said, however, that “ the land 
department of the Government may refuse to admit 
the validity of a patent in any proceedings before 

that department.’^ 

^ ( 43 ) 
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In the Turner case it was held that the courts of 
this district would not compel the restoration to the 
rolls of persons who were fraudulently placed thereon 
originally and never were entitled to enrollment 
even if the Secretary's action in striking them from 
the rolls was without jurisdiction. In the case at 
bar neither the appellee nor those through whom it 
claims took the trouble to ascertain what was the 
true state of facts in this case. They relied upon 
the false representations of their grantors and upon 
the fact that at that tinie the rolls showed an apparent 
right in Nicholas Alberson as a Choctaw citizen and 
it appeared that an allotment had been made to him. 
We think it is everywhere admitted that the writ of 

" * - ' f ‘ 

mandamus will issue only in the exercise of the 
sound discretion of the co^. In the case at bar it 
is admitted that Nicholas Alberson died before the 
25th of September, 1902, and was not entitled to 
upon the final rolls and wa;S not entitled to. receiye 
an allotment. Such being the fact and the appellee 
having failed to ascertain these facts before m aking 
the purchase, we think what this court said in the 
Turner case, supra, distinctly applicable. 

Conceding that the argument of coimi^ for 
relator, that the Secretary of the Interior 
no power to strike these naines from the ap¬ 
proved rolls, is correct—a matter upon whic^ 
we express no opinion—it is likewi^ manifei^ 
that he had no lawful power, under the ad¬ 
missions of fraud before us, to place tHe 
names originally upon the rolls. Hence, we 




are asked to compel him to perform not only 
an illegal act, but to now do something he never 
had power to do. It is elementary, that, be¬ 
fore a writ of mandamus will issue to compel 
the performance of an act, it must appear 
that the respondent has power and authority 
to perform the act sought to be enforced. 

(See also Dancy v. Clark, 24 App. D. C., 499.) 

If the prayer of appellee should be granted in the 
present case this court would compel the Secretary 
to iskne a patent based upon the enrollment of a fic¬ 
titious person whose name the Secretary did not have 
in the first ihstjance the right to place on the ap- 
prbVed‘rolls;! 








Whether or not the Secretary of the Interior had power to can¬ 
cel the name of Nicholas Alberson from the Chickasaw rolls 
or cctncel the allotment certificate in this case, there can be 
no doubt of the right of the United States to institute suit in 
proper United States court for the cancellation of his citizen¬ 
ship and the cancellation of the certificate; and the courts 
will not compel the issuance of a patent based upon a certifi¬ 
cate of allotment which never ought to have been made or 
given in the first instance^ and to which there was^ confessedly, 
absolutely no right in those through whom appellee claims. 

U. S, V. Norschy 42 Fed., 417. 

U. S, V. Hawkinsj 217 Fed., 11. 

Conceding for the purposes of the argument that 
the Secretary of the Interior had neither the power to 
cancel the name of Nicholas Alberson from the 
roll nor to cancel the certificate of allotment that 
had been issued, nevertheless it being shown beyond 
peradventure that the name of Nicholas Alberson 
ought never to have been upon the roll and that 
the allotment of lands in his name and the issuance 
of certificate therefor had been fraudulently pro¬ 
cured, there can be no question of the right of the 
Secretary of the Interior to investigate these mat¬ 
ters; to ascertain the fact; and that a suit may be 
instituted in behalf of the United States and the 
Chickasaw Nation for the purpose of cancelling both 
the enrollment and the allotment. 

The first above-cited case is a case of United 
States citizenship, and it was held that a United 
States Court would have jurisdiction of a bill to 

( 46 ) 
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cancel a fraudulently procured certificate of citizen¬ 
ship. If it be true, as contended by appellee, that 
the issuance of certificate of allotment ended the 
jurisdiction of the land department, the jurisdiction 
of the courts to cancel such allotment certificate 
immediately attached. There is no hiatus between 
the ceasing of the department’s jurisdiction, and 
the attaching of the court’s jurisdiction. Jurisdiction 
resides always in the one or the other. Certainly,' 
neither this court nor any other tribunal will require 
the Secretary of the Interior to issue any further 
muniments of title in the name of the deceased 
Indian, Nicholas Alberson, under the state of facts 
shown in this case. By the fifth section of the act 
of April 26, 1906, patent could only issue in the name 
of Nicholas Alberson. The court would, therefore, 
be requiring the Secretary to issue a patent to one 
such as the Circuit Court of Appeals declares to be 
a m 3 rth. If jurisdiction exists anywhere to cancel 
the papers already issued, and of this we think 
there can be no question, a mandamus issued by 
this court requiring the issuance and delivery of 
further muniments of title would have no other 
effect than to increase the number of documents 
as to which a final decree of cancellation would 
have to be made. The mere statement of such a 
proposition is a sufficient refutation of any right 
in appellee to have the relief sought. 

We believe, therefore, that for each and for all of 
the reasons assigned the judgment of the trial court 
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was eironeous and should be reversed. We ask this 
court so to order. 

Respectfully, 

Preston C. West, 

Solicitor for the Department of the Interior, 

C. Edward Wright, 
Assistant Attorney. 

For the Appellant. 
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October Term^ 1915. 


No. 2823. 


FRANKLIN K. LANE, SECRETARY OF THE 
INTERIOR, APPELLANT, 

VS, 

THE DUNCAN TOWNSITE COMPANY, A 
CORPORATION, APPELLEE. 


BRIEF FOR APPELLEE. 

This case comes before the Court of Appeals on appeal 
from a judgment of the Supreme Court of the District 
of Columbia awarding a writ of mandamus to compel the 
Secretary of the Interior to issue a patent to inure, as 
provided by statute, to the benefit of appellee to certain 
land in the Choctaw-Chickasaw Indian Nation in Okla¬ 
homa. The land in question is part of a tract allotted in 
the name of Nicholas Alberson, a deceased Chickasaw 
Indian. The writ was issued after the chief justice of the 
court below had sustained a demurrer to the original an¬ 
swer filed by the appellant to the petition for mandamus, 
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and after the appellant thereupon had filed a new answer 
charging the appellee and all its grantors with fraud, 
which charge, after full testimony taken, was abandoned 
as baseless by appellant. 

The concession in the case is that appellee and its two 
predecessors in the chain of title to the land involved 
were bona fide purchasers for value without notice of any 
fraud or mistake whereby the deceased Nicholas Alber- 
son was enrolled by the Secretary of the Interior and 
lands allotted in his name to his administrator, although 
he had died prior to September 25,1902, the date entitling 
him to be enrolled and to share in the tribal lands and 
funds. 

STATEBIENT OF FACTS. 

In view of the fact that the brief on behalf of appellant 
does not in its statement of facts clearly set forth the 
facts and the applicable sections of the law involved, but 
omits some and remits others of the most important statu¬ 
tory provisions to the argument, where the statutes are 
referred to augmentatively, counsel for appeal will un¬ 
dertake to make a separate statement of the substance of 
the transcript of record and of the statutes. 

Appellee by its petition set forth (Rec., p. 6) that Nich¬ 
olas Alberson had been duly enrolled on a Chickasaw 
blood roll regularly approved by the Secretary of the In¬ 
terior on December 12,1902, after a finding that Nicholas 
had died October 2, 1902. That the United States Dis¬ 
trict Court for the Southern District of the Indian Terri¬ 
tory had duly appointed an administrator of his estate 
and that such administrator had duly selected the land in 
question as part of the allotment of Nicholas Alberson 
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and that on September 17, 1904, the Commission of the 
Five Civilized Tribes, acting under the direction of the 
Secretary of the Interior, had issued allotment certifi¬ 
cates to the administrator for the land selected. The 
statute made the administrator of a dead Indian the 
proper person to select his allotment. It then set forth 
the sale of the land to Emma Gamblin for $1,250 on Sep¬ 
tember 19, 1904, by B. F. Alberson, an enrolled Chicka¬ 
saw, who, in his deed, recited that he was the sole heir of 
Nicholas Alberson and that Nicholas Alberson had died 
October 2, 1902. The petition alleged that the price paid 
was adequate at the time and that the purchase was made 
without knowledge of any fraud, if any had been prac¬ 
ticed, in securing the enrollment of Nicholas Alberson. 
It recited that thereafter Emma Gamblin took peaceable 
possession of the land (p. 7), but that on August 29,1905, 
Lizzie Apala Taylor and Cornelia James had filed a bill 
in equity in the United States District Court claiming that 
Nicholas Alberson had died intestate October 2, 1902, 
and that the plaintiffs were entitled to a one-half interest 
in the allotment of Nicholas as children of a brother who 
had predeceased Nicholas. This suit was settled by the 
entry in the spring of 1907 of judgment in favor of 
Emma Gamblin, the plaintiffs for $1,190, paid them, hav¬ 
ing executed a warranty deed dated February 18, 1907, 
which was placed in escrow thereupon and recorded 
March 25, 1907, conveying all their interest in the land 
to Mrs. Gamblin. 

The consideration paid to the Taylor and James women 
was part of the sum of $6,500 for which Emma Gamblin 
in 1907 had agreed to sell 120 acres of the land to F. M. 
Head (p. 7), the predecessor of the townsite company. 
Head had purchased the land upon a report from a patent 







title examiner that the title was perfect, this title exam¬ 
iner before reporting (p. 8) sending the Dawes Commis¬ 
sion and obtaining from it allotment certificates to the 
land in question in order to record them in the land office 
of Stephens County where the land was located, as the 
original source of title. The Dawes Commission in due 
course forwarded the certificates to the title examiner 
without giving him any information that any claim had 
been raised and was under investigation in the Commis¬ 
sion as to date of death of Nicholas Alberson. 

After Head purchased the land was conveyed to the 
Duncan Townsite Company, sub-divided, and houses 
erected thereon without knowledge of any claim that 
Nicholas Alberson had died too soon to be entitled to an 
allotment of land (p. 8). 

The petition further recited that appellee had learned 
that the Secretary of the Interior had undertaken to make 
a notation on the approved rolls opposite the name of 
Nicholas Alberson as follows: *‘Died prior to September 
25,1902. Not entitled to land or money,” and had issued 
orders that no patent should be issued in the name of 
Nicholas Alberson to any part of the land selected in the 
name of Nicholas Alberson and that no rights through 
him in any of the lands should be recognized. 

This action was taken because (after the heirs of Nich¬ 
olas Alberson had parted with all their interests in his al¬ 
lotment and after the lands had largely increased in value 
by the growth of the town of Duncan) some party un¬ 
known had made allegations to the Dawes Commission 
(p. 9) that Nicholas Alberson had died too soon and that 
an ex parte investigation had been made by the Dawes 
Commission which, on October 28, 1907 (after the rolls 
were closed), had undertaken to decide that Nicholas Al- 
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berson had died prior to September 25, 1902, and that his 
allotmej it should be canceled. This purported decision the 
petitioner alleged was based upon the testimony of heirs 
of Nicholas Alberson, claiming they were drunk (p. 9) 
when they had previously testified that Nicholas had died 
October, 1902. 

^ It alleged that a copy of this purported decision had 

been mailed to the administrator of Nicholas Alberson 
and his attorney informing them they might show cause 
why the allotment selection should not be canceled, and 
that the parties notified, giving no heed to the notice, the 
Secretary, January 11, 1908, had undertaken to place a 
notation on the final approved roll (p. 10) and to cancel 
the allotment made years previously. The petition al¬ 
leged that no notification had been sent to the petitioner 
or its grantors or opportunity afforded them to contest 
the matter (p. 10). It alleged that petitioner had made 
demands that patents be executed and recorded in the 
name of Nicholas Alberson to the lands in question, but 
that these demands had been refused and that instead the 
Secretary was undertaking to issue allotment certificates 
and allot the land to others. It alleged that this would 
cause a cloud upon the title of the petitioners, would de¬ 
prive them of their property without due process of law, 
and that they were entitled to a mandamus in the premises. 

The original answer filed by the Secretary of the In¬ 
terior averred that the enrollment and allotment of Nicho¬ 
las Alberson had been procured by the false perjured tes¬ 
timony of B. F. Alberson (p. 14). It further averred also 
that F. M. Head had knowledge of the fraud, and that his 
knowledge was imputable to the appellee, but did not al¬ 
lege that Head’s grantor, Emma Gamblin, had any knowl¬ 
edge of the fraud. The allegations of the petition as to 
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want of notice of the proceedings as to striking down 
Nicholas Alberson’s enrollment were admitted. 

Upon the sustaining of a demurrer to the answer on 
the ground that if Emma Gamblin had no knowledge of 
the alleged fraud it was immaterial whether Head had 
knowledge, the appellant filed a new answer setting up 
knowledge of the fraud on the part of both Emma Gam¬ 
blin and of Head also (p. 23). Issue was joined upon 
this answer (p. 29) and testimony taken. 

The testimony taken established conclusively, and it is 
so admitted in the agreed statement of facts, the non-ex¬ 
istence of any knowledge of fraud on the part of any pur¬ 
chasers of the land (p. 35). That they had relied upon 
the records of the government and that Head, through 
his attorney, prior to the purchase of the land, had been 
forwarded (p. 34) by the Dawes Commission allotment 
certificates in March, 1907, without being informed of 
any controversy or question as to the lawful right of 
Nicholas Alberson to enrollment or allotment. It was 
also established and is admitted that Nicholas Alberson 
had been “duly enrolled by the Dawes Commission on a 
partial roll of blood members of the Chickasaw Nation, 
and said partial roll was duly approved by the Secretary 
of the Interior December 12, 1912'’ (p. 36). 

The agreed statement also admitted that the appoint¬ 
ment of one Hudson as administrator of Nicholas Alber¬ 
son had been duly made upon a waiver by B. F. Alberson 
of the right of administration and upon affidavits by B. 
F. Alberson and others that Nicholas had died October 2, 
1902 (p. 33). That Hudson had duly selected, as admin¬ 
istrator, an allotment of lands, including the lands in con¬ 
troversy, and in January, 1906, and April, 1906, had been 
sent by the Dawes Commission allotment certificates duly 




issued covering the lands in controversy and certain other 
lands. That these lands had been sold by B. F. Alber- 
son and bought in good faith upon the advice of an at¬ 
torney, but that later suit had been filed by other parties 
claiming a half interest in the land (p. 33), that these 
other parties in the court proceedings had set forth the 
date of death of Nicholas Alberson as October 2, 1902, 
and that these judicial proceedings had been settled by a 
judgment in favor of Emma Gamblin and a transfer by 
deed to her of all the interest of the Alberson heirs in the 
land. 

No testimony was taken upon the point, but a conces¬ 
sion was made that in point of fact Nicholas Alberson had 
died prior to September 25, 1902. 

STATUTES RE ENROLLMENTS AND ALLOT- 

MENTS. 

The statutes, so far as here material, governing en- 
enrollments provided: Choctaw-Chickasaw agreement of 
July 1,1902 (32 Stat., 641)— 

‘*Sec. 28. The names of all persons living on 
the date of the final ratification of this agreement 
entitled to be enrolled as provided in Section 27 
hereof, shall be placed upon the rolls made by said 
Commission (the date of final ratification was 
Sept. 25, 1902). 

Sec. 30. For the purpose of expediting the en¬ 
rollment of the Choctaw and Chickasaw citizens, 
the said Commission shall, from time to time, and 
as early as practicable, forward to the Secretary 
of the Interior lists upon which shall be placed the 
names of those persons found by the Commission 
to be entitled to enrollment. The lists thus pre- 



pared, when approved by the Secretary of the In¬ 
terior, shall constitute a part and parcel of the final 
rolls of citizens of the Choctaw and Chickasaw 
tribes, upon xvhich allotment of land and distribu¬ 
tion of other tribal property shall he made as here¬ 
in provided. Lists shall be made up and for¬ 
warded when contests of whatever character shall 
have been determined, and when there shall have 
been submitted to and approved by the Secretary 
of the Interior lists embracing names of all those 
lawfully entitled to enrollment, the rolls shall he 
deemed complete. 

Sec. 72. There shall be paid to each citizen of 
the Chickasaw Nation, immediately after the ap¬ 
proval of his enrollment and right to participate 
in distribution of tribal property, as herein pro¬ 
vided, the sum of forty dollars, the money coming 
out of a certain Chickasaw national fund appro¬ 
priated by Congress.” 

Act to provide for the final disposition of the affairs of 
the Five Civilized Tribes in the Indian Territory, ap¬ 
proved April 26, 1906 (34 Stat., 137) : 

‘‘Sec. 2. * ♦ * Provided, that the rolls of the 
tribes affected by this act shall be ftdly completed 
on or before the fourth day of March, nineteen 
hundred and seven, and the Secretary of the In¬ 
terior shall have no jurisdiction to approve the en¬ 
rollment of any person after said date. 

Sec. 19. ♦ ♦ ♦ and for all purposes the quan¬ 
tum of Indian blood possessed by any member of 
said tribes shall be determined by the rolls of citi¬ 
zens of said tribes approved by the Secretary of 
the Interior.” 

Indian Appropriation Act approved June 21, 1906 (34 
Stat., 325): 




*‘That the Secretary of the Interior shall, upon 
completion of the approved rolls, have prepared 
and printed in a permanent record book, such rolls 
of the Five Civilized Tribes and that one copy of 
such record book shall be deposited in the office of 
the recorder in each of the recording districts for 
public inspection.” 

And it was made a misdemeanor for any unauthorized 
person to copy, exhibit, give or sell such rolls. The re¬ 
cording districts were practically the same as counties. 

Act for the removal of restrictions from part of the 
lands of allottees of the Five Civilized Tribes (35 Stat., 
312). 

By Section 1 all restrictions were removed from lands 
of Indians having less than one-half Indian blood, and, 
except as to homesteads, from lands of Indians having 
half, but less than three-quarters, of Indian blood, and 
Section 3 thereof provided: 

”Sec. 3. That the rolls of citizenship and of 
freedmen of the Five Civilized Tribes, approved 
by the Secretary of the Interior, shall be conclusive 
evidence as to the quantum of Indian blood of any 
enrolled citizen or freedman of said tribes and of 
no other persons to determine questions arising 
under this act and the enrollment records of the 
Commissioner to the Five Civilized Tribes shall 
hereafter be conclusive evidence as to the age of 
said citizen or freedman.” 

The statutes, so far as here material, governing allot¬ 
ments, provided (Choctaw-Chickasaw Agreement of July 
1,1902, 32 Stat, 641): 

“Sec. 11. There shall be allotted to each mem¬ 
ber of the Choctaw and Chickasaw tribes, as soon 






as practicable after the approval by the Secretary 
of the Interior, of his enrollment as herein pro¬ 
vided, land equal in value to 320 acres of the av¬ 
erage allottable land of the Choctaw and Chicka¬ 
saw nations. 

Sec. 22. If any person whose name appears 
upon the rolls, prepared as herein provided, shall 
have died subsequent to the ratification of this 
agreement, and before receiving his allotment of 
land, the lands to which such person would have 
been entitled, if living, shall he allotted in his name, 
and shall, together with his proportionate share of 
other tribal property, descend to his heirs accord¬ 
ing to the laws of descent and distribution as pro¬ 
vided in Chapter forty-nine of Mansfield’s Digest 
of the Statutes of Arkansas: Provided, That the 
allotment thus to he made shall be selected by a 
duly appointed administrator o-r executor. If, 
however, such administrator or executor be not 
duly and expeditiously appointed, or fails to act 
promptly when appointed, or for any other cause 
such selection be not so made within a reasonable 
and practicable time, the Commission to the Fwe 
Cnnlized Tribes shall designate the lands thus to 
he allotted. 

Sec. 23. Allotment certificates issued by the 
Commission to the Five Civilized Tribes shall be 
conclusive evidence of the right of any allottee to 
the tract of land described therein. 

Sec. 24. Exclusive jurisdiction is hereby con¬ 
ferred upon the Commission to the Five Civilized 
Tribes to determine, under the direction of the 
Secretary of the Interior, all matters relating to 
the allotment of land. 

Sec. 35. No person whose name does not ap¬ 
pear upon the rolls prepared as herein provided 
shall be entitled to in any manner participate in 
the distribution of the common property of the 
Choctaw and Chickasaw tribes, and those whose 
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names appear thereon shall participate in the man¬ 
ner set forth in this agreement: Provided, That 
no allotment of land or other tribal property shall 
he made to any person, or to the heirs of any p^~ 
son whose name is on the said rolls, and who died 
prior to the date of the final ratification of this 
agreement. The right of such person to any in¬ 
terest in the lands or other tribal property shall be 
deemed to have become extinguished and to have 
passed to the tribe in general upon his death be¬ 
fore the date of the final ratification of this agree¬ 
ment, and any person or persons Avho may conceal 
the death of any one on said rolls as aforesaid, for 
the purpose of profiting by the said concealment, 
and who shall knowingly receive any portion of 
any land or other tribal property, or of the pro¬ 
ceeds so arising from any allotment prohibited by 
this section, shall be deemed guilty of a felony, 
and shall be proceeded against as may be provided 
in other cases of felony, and the penalty for this 
offense shall be confinement at hard labor for a 
. period of not less than one year nor more than five 
years, and in addition thereto, a forfeiture to the 
Choctaw and Chickasaw nations of the lands, other 
tribal property and proceeds so obtained. 

Sec. 71. After the expiration of nine months 
after the date of the original selection of an allot¬ 
ment, by or for any citizen of the Choctaw or 
Chickasaw tribes, as provided in this agreement, 
no contest shall be instituted against such selec¬ 
tion.” 

By an act authorizing the payment of the Choctaw and 
Chickasaw townsite fund, approved April 28, 1904, pay¬ 
ment of the monies derived from the sale of town lots in 
these nations was directed pro rata to each tribal member 
whose “enrollment has been approved by the Secretary 
of the Interior,” and it was provided that if any person 
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whose name is on the rolls shall have died subsequent to 
September 25, 1902, before receiving his share of the 
town site fund the money to which such person would 
have been entitled, if living, shall be paid in his name to 
his legal representative.” 

The Indian Appropriation Act approved March 3, 

1905 (33 Stat., 1048), provided that the work of com¬ 
pleting the unfinished business, if any, of the Commission 
to the Five Civilized Tribes shall devolve upon the Sec¬ 
retary of the Interior, and that all the powers heretofore 
granted to the said Commission to the Five Civilized 
Tribes are hereby conferred upon the said Secretary on 
and after the first of July, 1905. 

Act to provide for the final disposition of the affairs of 
the Five Civilized Tribes, approved April 26, 1906 (34 
Stat., 137) : 

Sec. 5. That oil pcitcfits ov deeds to allottees in 
any of the Five Civilized Tribes to be hereafter 
issued, shall issue in the name of the allottee, and 
if any such allottee shall die before such patent or 
deed becomes effective, the title to the lands de¬ 
scribed therein shall inure to and vest in his heirs, 
and in case any allottee shall die after restrictions 
have been removed, his property shall descend to 
his heirs or his lawful assigns, as if the patent or 
deed had issued to the allottee during his life, and 
all patents heretofore issued, where the allottee 
died before the same became effective, shall be 
given like effect.” 

By section 6 of the same act it was provided that if the I 

Principal Chief of any of the Five Civilized Tribes should 
fail, refuse or neglect for 30 days to execute any patent • 
after notice from the Secretary of the Interior that it was f 



ready, that ‘‘such instrument may be approved by the Sec¬ 
retary of the Interior without such execution, and when so 
approved and recorded shall convey legal title.” 

Section 22 of the same act provided: “That the adult 
heirs of either of the Five Civilized Tribes whose selec¬ 
tion has been made or to whom a deed or patent has been 
issued for his or her share of the land of the tribe, may 
sell and convey the lands inherited from such decedent.” 
In case of sale by adult and minor heirs the minors to join 
by duly appointed guardian and under judicial super¬ 
vision. 

Section 3 of the act approved May 27, 1908 (35 Stat., 
312), provided: “That the rolls of citizenship approved 
by the Secretary of the Interior shall be conclusive evi¬ 
dence of the quantum of Indian blood of any enrolled 
citizen,” and also as to the age of said citizen. 

This same act also provided an appropriation to enable 
the Secretary of the Interior to furnish the counties of 
the State of Oklahoma certified copies of such parts of 
the records pertaining to allotment of lands in the Five 
Civilized Tribes as affected title to lands in the respective 
counties. 

When this last act was passed, Oklahoma had been ad¬ 
mitted to statehood and counties had taken the place of 
recording districts. 

ABOUMENT. 

% 

The instant case comes before this court with such pre¬ 
sumption in its favor as may'be indulged from the fact 
that two judges of the lower court have sustained de¬ 
murrers to the government's answers to the petition be¬ 
low and that in Oklahoma the United States district trial 
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judge has ruled the same way as to the turning point of 
the case, and has been sustained in two well considered 
opinions by the Circuit Courts of Appeal whose judges 
grew up with the partition of the vast tribal estate of the 
Five Civilized Tribes. The case for appellant is predi¬ 
cated wholly upon one opinion lately rendered by a di¬ 
vided court by judges coming from the public lands states, 
unfamiliar with Five Tribe affairs, and whose opinion 
shows that the matter was not given much consideration 
and is based on an opinion not here applicable. 

POINT 1. 

Appellee acquired its interest in the lands in contro¬ 
versy for full value, in good faith, after the time 
when the statutes declared the rolls were ** fully 

completed” and in reliance on the Gk)vemment 
records. These rolls thereafter were not sub¬ 
ject to alteration, at least, against bona fide pur¬ 
chasers. 

The act of April 26, 1906, declared that the rolls “shall 
be fully completed on or before the 4th day of March, 
1907.” A later act of the same year, as quoted, provided 
that “upon completion of the approved rolls” they should 
be printed in a permanent record book and deposited for 
public inspection in the several recording districts, later 
counties after statehood, where land transfers were to be 
recorded. Why? 

As a record to be relied hpon or as one not to be relied 
upon? 

It is respectfully submitted that these provisions nega¬ 
tive completely any contention that persons purchasing in 
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good faith, upon the strength of these public records, the 
allotment of a deceased Indian made the purchase at his 
peril and could not rely upon the public records. That 
they could create towns and build improvements and be 
at the mercy of subsequent changes by the Secretary. 

In Johnson vs. Towsley, 13 Wallace, 83, the Supreme 
Court held that the word final in a land act meant that the 
decision of the Commissioner when the statute declared 
his decision “final” excluded further inquiry. It is sub¬ 
mitted that when the statute declared the rolls complete 
and provided they should be spread upon the county rec¬ 
ords it precluded any subsequent interference with those 
rolls or allotments under them by the Secretary of the In¬ 
terior, and any action by him with reference to them that 
would militate in any wise against the rights of a bona 
fide purchaser of lands from the party previously ad¬ 
judged by the Secretary of the Interior to have been en¬ 
titled lawfully to allot them. 

Appellee in his brief all but concedes that the Supreme 
Court of the United States so found in Lowe vs. Fisher, 
223 U. S., 95-107, when the court said that the Secretary 
of the Interior had “power of revision and correction un¬ 
til the final moment when jurisdiction was expressly taken 
from him as provided in Section 2 of the Act of April 
26, 1906, that is, the 4th day of March, 1907.” 

This holding of the Supreme Court counsel for appel¬ 
lant dismisses as mere obiter. We submit it is but a ju¬ 
dicial statement of the clear words of a Federal statute. 

Why, it may be asked, should Congress provide for the 
filing of copies of these rolls in each land district and pro¬ 
vide penalties for unauthorized persons having or barter¬ 
ing copies of these rolls if purchasers of lands, after the 
rolls were completed, could not rely upon the same and be 
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protected in so doing. The statement of the proposition 
ends argument, it is submitted. 

As if to remove all possible doubt that the rights of 
bona fide purchasers for value, without notice, in reliance 
upon government records should be fully protected. Con¬ 
gress, by Section 35 of the Choctaw-Chickasaw agree¬ 
ment of 1902, provided that in any case where an enroll¬ 
ment and allotment had been procured for an Indian dying 
too soon, the effect of such fraud or mistake should be 
limited to those persons who “knowingly concealed’’ the 
true date of death, and for forfeiture of the lands and 
tribal property and proceeds of the lands sold only where, 
at the time of the discovery of the fraud, these lands or 
proceeds were in the hands of the guilty party. If no ad¬ 
ministrator had selected the lands the Dawes Commis¬ 
sion had that duty and yet it is claimed no right could 
pass to a purchaser of lands selected in allotment by the 

Dawes Commission itself if the Indian allotted had 
died too soon. 

POINT 2. 

The allotment of the lands in controversy and issu¬ 
ance of an allotment certificate vested title there¬ 
in and issuance of patent is a mere ministerial 
duty. 

The effect of the statutes heretofore quoted with re¬ 
spect to allotments was discussed at length in this court 
in the case of Belle Frost vs. Garfield, 30 Appeals D. C., 
165, affirmed in 216 U. S., 240. 

This court therein held that upon issuance of the allot¬ 
ment certificate there was remaining in the Secretary 
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simply a ministerial duty and no discretion to refuse to 
issue a patent, discretion having been exhausted with 
allotment. The suggestion has been advanced that the 
Frost case did not have as one of its elements a contention 
that Mrs. Frost was not entitled to enrollment, and that 
therefore it cannot be relied upon in favor of an innocent 
purchaser for value without notice after issuance of an 
allotment certificate. But this ignores the fundamental 
principle of the Frost case, namely, that after issuance of 
the allotment certificate there was no judgment or dis¬ 
cretion remaining in the Secretary and that issuance of 
patent was merely a ministerial act. It is well settled that 
the courts will not inquire into the Secretary’s acts where 
he has discretion to exercise—West vs. Hitchcock, 205 
U. S., 80. 

In the Frost case this court said: 

‘Tn so far as the relator’s rights are involved, 
all the requirements of the statute have been fully 
and regularly performed. Whatever power of dis¬ 
cretion, supervision or approval has been con¬ 
ferred upon the Secretary in respect of the allot¬ 
ment of the Indian lands, making regulations there¬ 
for, and the reservation of town sites had been 
completely exhausted, so far as the relator’s allot¬ 
ment was concerned. His official duties had been 
performed. It is admitted that he had approved 
the relator’s enrollment as a member of the tribe 
entitled to an allotment of land; that she was in 
possession of the land selected by her, her appli¬ 
cation to the proper tribunal in regular form, and 
that after the expiration of the nine months per¬ 
mitted for contest of her application, none having 
been made, she had received her certificate of al¬ 
lotment. The statute made this certificate conclu¬ 
sive evidence of her right to the land, entitled her 
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to have the Indian agent remove all persons there¬ 
from that were objectionable to her, and declared 
that his acts in so doing shall not be controlled by 
the process of any court. Relator’s right to the 
land became vested, and the execution and deliv¬ 
ery of the patent—the evidence of her legal title 
—were ministerial acts. Barney vs. Dolph, 97 U. 
S., 052; Simmons vs. Wagner, 101 U. S., 260; 
United States vs. Detroit Timber & Lumber Co., 
200 U. S., 321-25.” 

In Wallace vs. Adams, 143 Fed., 716, affirmed by the 
United States Supreme Court in 204 U. S., 415, the Cir¬ 
cuit Court of Appeals carefully considered the effect of 
the allotment certificate as vesting rights (it would seem 
unnecessary to cite authorities that vested rights cannot 
be canceled or forfeited by the Secretary under a claim of 
implied powers), and said (p 721) : 

‘‘The Commission, under the direction of the 
Secretary, constitutes a special tribunal vested with 
the judicial power to hear and determine the claims 
of all parties to allotments of these lands and to 
execute its judgments by the issue of the allot¬ 
ment certificates which constitute conveyances of 
the right to the lands to the parties who it decides 
are entitled to the property. This tribunal un¬ 
doubtedly has exclusive jurisdiction to determine 
. such claims and to issue such a conveyance. The 
allotment certificate when issued, like a patent to 
land, is dual in its effect. It is an adjudication of 
the special tribunal, empowered to decide the ques¬ 
tion, that the party to whom it issues is entitled to 
the land, and it is a conveyance of the right to this 
title to the allottee. United States vs. Winona & 
St. Peter R. R. Co., 67 Fed., 948-55. (Note—A 
case whose perusal counsel invite.) Like a patent 
it is impervious to collateral attack.” 
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Godfrey vs. Iowa Land & Trust Co., 95 Pac. Rep., 792, 
decided by the Oklahoma Supreme Court, is in line with 
the foregoing and is based on Wallace vs. Adams, and a 
long line of United States Supreme Court cases. There 
a party had undertaken to sell after issuance of the allot- 
men^ertificate but before patentyestrictions on aliena¬ 
tion ^™w)Pw^’ofhis tribal status or blood having been 
04 cd. The court held that after issuance of the allot- 
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ment certificate the party’s rights to the land described 
in the allotment certificate became sole and indefeasible 
and since restrictions had been removed he had a right of 
sale of that to which he had the sole right of occupancy. 
It said that obviously at the time the allotment certificate 
issued the land had been segregated from the common 
mass of tribal land and the party had a personal, individ¬ 
ual right therein, the same became private property, and 
in the absence of restrictions on alienation there was a 
right of sale. 

It may be asked, why issue allotment certificates in ad¬ 
vance of patent if they are tantamount to patent and why 
should a patent follow the allotment certificate ? We an¬ 
swer, first, that the reasons animating the law-making 
power are not for the executive, since the statutes 
plain, and second, that as matter of fact the reasons^ be 
found in the central, fundamental idea of Congress in all 
this vast work, namely, division in severalty of the im¬ 
mense tribal estates, expeditious evidence of the individual 
personal right of the allottee, permission to alienate and 
thus open the way to the necessary raising of taxes upon 
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formal slower muniment of title to be carefully worded 
and recorded and to act as a further assurance of title. 

By analogy the situation may be compared to the rail¬ 
road land grant situations. By act of Congress the roads 
became entitled to an undivided interest in a vast mass of 
public domain within certain boundaries; by definite loca¬ 
tion of the road they became entitled to an identified in¬ 
terest and the “float” became fixed; by certificate of the 
commissioners charged with the duty they acquired evi¬ 
dence of their vested right and could be deprived thereof 
only by suit, at the instance either of the United States or 
some party having a prior superior right in a particular 
tract, and by patent they received the last assurance of 
title and quiet enjoyment. 

In the Indian nations the party enrolled thereby became 
entitled to an undivided equal interest in the entire tribal 
estate; by allotment he acquired a personal right in a de¬ 
fined tract; by issuance of the allotment certificate he re¬ 
ceived “conclusive evidence” that his right had become 
vested in the described tract and by patent a formal as¬ 
surance of title with record thereof in the proper county. 

In Deseret Land Co. vs. Tarpey, 142 U. S., 241, a 
grant of lands had been made to the Union and Central 
Pacific Railroad Companies. By the third section it was 
provided “that there be, and hereby is, granted to the said 
company” for aid in construction of a railroad line, cer¬ 
tain lands. 

By the 4th section it was provided that “upon certifi¬ 
cate of said commissioners” that twenty consecutive miles 
had been completed, patents shall issue conveying the 
right and title to the lands to the company. The court 
said that the grant was in praesenti, and after quoting, 
among other cases, that of Rutherford vs. Green, 2 







Wheaton, 196, in which it was held that an act providing 
‘'that 25,000 acres of land shall be allotted for and given 
to Major General Nathaniel Green,” was a grant of a 
present interest, the court said: 

“The question naturally arises as to the neces¬ 
sity for patents, if the title passed by the act itself 
upon the definite location of the road, when the 
alternate sections granted had become identified. 
We answer that objection by saying that there are 
many reasons why the issue of patents would be 
of great service to the patentees, and by repeating 
substantially what we said on that subject in Wis¬ 
consin Cent. R. Co. vs. Price Co., 133 U. S., 406, 
510. While not essential to transfer the legal 
right the patents would be evidence that the grantee 
had complied with the conditions of the grant, and 
to that extent that the grant was relieved from the 
possibility of forfeiture for breach of its condi¬ 
tions. They would serve to identify the lands as 
coterminous with the road completed; they would 
obviate the necessity of any other evidence of the 
grantee’s right to the lands, and they would be evi¬ 
dence that the lands were subject to the disposal 
of the railroad company with the consent of the 
government; They would thus be in the grantee s 
hands deeds of further assurance of his title, and, 
therefore, a source of quiet and peace to him in its 
possession. 

“There are many instances in the reports where 
patents have been required and issued, although 
the title of the patentee had been previously recog¬ 
nized and confirmed. Langdeau vs. Hanes, 21 
Wall., 521, 529, is an instance of that kind.” 

In the Langdeau case a claim to certain lands in the 
Northwest Territory had been confirmed in 1807, but no 
patent was issued for more than 60 years. The court held 





that if the tract had defined boundaries and was capable 
of identification that the title was good from date of con¬ 
firmation. It said: 

“In the legislation of Congress a patent has a 
double operation. It is a conveyance by the gov¬ 
ernment. when the government has any interest to 
convey; but where it is issued upon the confirma¬ 
tion of a claim of a previously existed title it is 
documentary evidence, having the dignity of a 
record, of the existence of that title, or of such 
equities respecting the claim as justify its recog¬ 
nition and confirmation. The instrument is not 
the less efficacious as evidence of previously exist¬ 
ing rights because it also embodies words of re¬ 
lease or transfer from the government.'’ 

The remedy in cases where fraud has been perpetrated 
was plainly stated in Wallace vs. Adams, 143 Fed., 721, 
as follows: 

“Nor did the grant to the Dawes Commission 
and to the Secretary of the Interior of exclusive 
jurisdiction to determine matters relating to the 
allotment of land and to issue certificates which 
are conclusive evidence of the right of the allottee 
to the land therein described deprive those courts 
of their jurisdiction in equity, after the Commis¬ 
sion and the Secretary have exercised this power 
and exhausted their jurisdiction, to determine 
whether by error of law or through fraud or gross 
mistake the Commission and the Secretary have 
failed to allot the land to the party who was under 
the law entitled to it and have assigned it to one 
who had no right to it.” 

In Noble vs. Logging Co., 147 U. S., the Secretary had 
approved a map of location of a certain railroad on the 




theory it was of a certain character required by law. He 
later discovered the representations made him as to the 
character of the road were false and sought to annul his 
act as procured through fraud. The court held rights had 
vested and his remedy was in the courts. 

The lands in controversy being alienable and the right 
thereto having vested in Alberson’s heirs, any party buy¬ 
ing the same without notice of fraud perpetrated, acquired 
the same free from successful assailment. A case in ex¬ 
act point is United States vs. Freyberg, 32 Fed., 197, ap¬ 
proved by the Supreme Court in the Detroit Lumber Co. 
case, 200 U. S., 499. 

One Klingenberg, who had entered land as a home¬ 
steader, and later commuted by paying $1.25 per acre, 
sold the timber on the land to Freyberg, who cut it and 
was sued for its value by the government on the ground 
no patent had issued to Klingenberg. The court held: 

“Klingenberg by the commutation became the 
owner of the equitable title to the land and ac¬ 
quired a right to the legal title as soon as the pat¬ 
ent can issue in the due course of proceeding. The 
land ceased to be the subject of sale by the govern¬ 
ment. It was no longer its property; it holds the 
legal title only in trust for the purchaser. In Sim¬ 
mons vs. Wagner, 101 U. S., 260, it was held that 
one in possession of public lands under a certifi¬ 
cate of the register that he has paid for the same, 
without a patent, can successfully defend against 
an action of ejectment to recover the possession 
by the holder of a patent issued upon a subsequent 
purchase of the land as part of the public domain. 
In the opinion of the court it is said that it is well 
settled that when lands have been once sold by the 
United States, and the purchase money paid, the 
lands sold are segregated from the public domain. 





and are no longer subject to entry. A subsequent 
sale and grant of the same lands to another j^erson 
would be absolutely null and void so long as the 
first sale continued in force. Where the right to 
a patent has once become vested in a purchaser of 
public lands it is equivalent, so far as the govern¬ 
ment is concerned, to a patent actually issued. The 
execution and delivery of the patent, after the 
right to it has become complete, are the mere min¬ 
isterial acts of the officer charged with that duty.’* 

In United States vs. Detroit Timber & Lumber Co., 200 
U. S., 499, the company had bought standing timber, the 
same being alienable, from the holders of entrymen hold¬ 
ing the final receipts of the register and receiver of the 
local land office. Subsequently the entries were set aside 
for fraud. The court held that the lumber company hav¬ 
ing been a bona fide purchaser without knowledge of the 
fraud was not liable for the value of the timber cut and 
the fact that it had bought prior to patent did not charge 
it with notice of the fact the entrymen might not receive 
patents. 

For other authorities that a patent, the highest form of 
title, is not necessary to a party having a vested alienable 
right, see 

Curtner vs. United States, 149 U. S.; 

Sioux City, etc., Co. vs. Griffey, 143 U. S., 32; 
Frasher vs. O’Connor, 115 U. S., 102. 

That concession that the lands were alienable by the 
heirs of Alberson ends the controversy, see Witherspoon 
vs. Duncan, 4 Wallace, 210, and Wisconsin Central vs. 
Price County, 133 U. S. The appellee recognized the 
force of this for originally, as shown by the answer, the 
Secretary defended on the ground the land was non-alien- 





able, but this contention is now abandoned in view of the 
Supreme Court’s opinion in the Mullen case. 

Three Cases In Which the Courts Have Had Before 
It the Precise Question Here Involved. 

United States vs. Jacobs, 195 Federal, 709 (United 
States District Judge Campbell of the Eastern District of 
Oklahoma, trial judge; Appellate Tribunal, Circuit Judges 
Sanborn and Adams and District Judge Munger. 

This was a suit by the United States to set aside the 
allotment and patent of the heirs of one Pearlie Jacobs, 
a Creek Indian, on the ground of fraud in misrepresent¬ 
ing to the Dawes Commission the date of death of the al¬ 
lottee, she having died prior to April 1, 1899, and, there¬ 
fore, being not entitled to an allotment. 

The defense was that the parties sued were innocent 
purchasers for value without notice. The trial court 
found that she did die too soon, but that two of the de¬ 
fendants, the Alpine Realty Company and one Pollock, 
were bona fide purchasers of part of the land and gave 
judgment in their favor. 

The United States appealed from the decree as to these 
two innocent defendants. It first raised the contention 
that there was no right of alienation on the part of the 
heirs (just as was done and abandoned in the instant 
case), but the court dismissed the contention as without 

merit. 

Continuing, the opinion said: 

Again, it is urged that there were no heirs 
within the meaning of the statute, and hence the 
patent was issued to a fictitious person. The com¬ 
mission found that Pearlie Jacobs was living on 








/ 


26 

April 1, 1899, and that her death was subsequent 
to that date/* 

After quoting the applicable statitte, the court said: 

“The mother and sisters are the heirs and the 
Commission having found (Note—Erroneously, 
of course) that Pearlie Jacobs was a living mem¬ 
ber of the tribe on April 1, 1899, and the patent 
issued to her heirs, third parties dealing with the 
title had a right to rely upon the correctness of 
such finding. The heirs being in existence when 
she died and patent issued, it was not a case of a 
patent issued to a fictitious person/* 

United States vs. Marshall, 210 Fed., 595 (Campbell 
trial judge; appellate tribunal. Circuit Judges Sanborn 
and Smith and District Judge Pope). 

This was a suit brought to cancel a patent alleged to 
haveJbeen obtained by fraud in the name of one Cornelius 
Barnes, a deceased Choctaw Indian who had in fact died 
prior to September 25, 1902, and hence was not entitled 
to share in tribal lands and funds under the Choctaw- 
- Chick asaw agreement. It was alleged that the fraud as 
Wwthe dwl^-of Cornelius was known to the administrator 
and also to the sole heir, a brother named Robert Barnes. 

It was contended, first, there was no right of aliena¬ 
tion, just as in the instant case. The court quickly dis¬ 
posed of this by saying: “This contention, however, was 
abandoned upon the trial in view of Mullen vs. United 
States, 224 U. S., 448.** 

The court then took up, as it necessarily and inevitably 
was compelled to do, the question whether or not Corne- 
^ lius Barnes dying too soon was a fictitious person and 
whether an innocent purchaser was protected. 




The court said the proofs were clear that Johnson, the 
agent of the purchaser, knew nothing of the date of Cor¬ 
nelius’ death, and said: ‘‘Nor was he called upon to know. 
The latter duty rested not upon him but upon those who 
were applying for the patent. The duty of furnishing 
a title to the land (the sale and acquisition of title by al¬ 
lotment certificate by the government were contemporane¬ 
ous), was upon the seller not upon the purchaser or the 
purchasers’ agent. It is said, however, that Marshall, the 
administrator, at least should have known whether the 
affidavits as to the death of Cornelius were true and that 
his failure to verify their accuracy was legal fraud im¬ 
putable to Bates, the purchaser Marshall, however, did 
not represent Bates. True, he consented to serve as ad¬ 
ministrator upon a request from Bates, and Bates was one 
of his bondsmen. But these circumstances did not make 
him the agent of Bates. As administrator his agency was 
as an officer of the law and for certain purposes as repre¬ 
sentative of the beneficiary of the estate.” 

The court held that it was of opinion that no penalty 
under the circumstances was to be visited upon the pur¬ 
chaser in good faith for value received. 

United States vs. Hawkins, also known as Iowa Land 
& Trust Co. vs. U. S., 217 Fed., 11. 

In this case the Appellate Court (Circuit Judges Car- 
land and District Judge Reed, Circuit Judge Hood dis¬ 
senting), reversed the trial judge (Campbell). The facts 
were that Chester Hawkins had been enrolled as a Creek 
freedman on perjured testimony of James Hawkins, that 
Chester Hawkins was alive on April 1, 1899, when, in 
fact, he had died May 27, 1898. James Hawkins made 
application for an allotment for Chester Hawkins and cer¬ 
tificates of allotment were issued to Chester Hawkins and 
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delivered to James Hawkins. Subsequently a deed was 
issued conveying certain lands to Chester Hawkins and 
was duly recorded. Suit was brought by the United 
States to cancel the patents and certain oil leases on the 
lands. The trial court held the leases good on the ground 
the lessees had no notice of the fraud, but held the deeds 
void as the grantees had notice of the fraud. On appeal 
by the United States the Appellate Court held that no title 
had passed from the Creek nation on the ground that 
Chester Hawkins having died too soon was a myth, citing 
as its authority, Moffatt vs. U. S., 112 U. S., 31. 

The court said: 

'Tt is claimed, however, that this court in the 
case of United States vs. Jacobs, 195 Federal, 707, 
decided that a bona fide purchaser had a right to 
rely upon the findings of the Commission to the 
Five Civilized Tribes that Pearlie Jacobs in that 
case was a living member of the tribe on April 1, 
1899. We think the present case is clearly dis¬ 
tinguishable from United States vs. Jacobs in this 
respect: It appears from the opinion in that case 
that Pearlie Jacobs was a freedman member of the 
Creek tribe and had been enrolled, but that she 
died before an allotment was made to her, and 
under the law the heirs applied for the allotment 
and patents were issued to them. So far as a bona 
fide purchaser is concerned the fact that the heirs 
of Pearlie Jacobs made an application for an al¬ 
lotment as representatives of a deceased ancestor 
and that patents issued to them direct presents a 
very different case from the one at bar. In the 
case cited the title to the land undoubtedly passed. 
The grantees were in being as held by this court. 
The bona fide purchaser dealing with the heirs who 
had an apparent title on the face of the patent 
would have a right to rely upon a judgment and 
the finding of the Commission to the Five Civil- 
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ized Tribes that the patentees were entitled to the 
land. In the case at bar there was no incident 
which conveyed in any way the title of the land in 
question from the Creek Nation to James and Ella 
Hawkins. We, therefore, think that this is a case 
where the patent must be held to be void even as 
against an innocent purchaser, if any such exists.” 

Judge Hook in his dissenting statement said: 

“I doubt that a deed or patent to a dead man 
is so utterly void that his heirs can convey no valid 
interest to an innocent purchaser.” 

It is plain from reading the two opinions that the opin¬ 
ion in the Hawkins case is in error in saying the two cases 
were distinguishable. Both were Creek cases and neces¬ 
sarily the patents issued in each case in the same way and 
to the same class of persons, for in the Jacobs case Pearlie 
Jacobs died too soon to be entitled to an allotment, and 
so in the Hawkins case did Chester Hawkins. 

The opinion in the Hawkins case was predicated upon 
Moffat vs. United States, 112 U. S., 24. 

This was a case where the register and receiver in the 
land office at Peublo, Colorado, invented certain appli¬ 
cants named Quinlan and Turner for the entry of public 
lands. They prepared forged papers in the name of 
Quinlan and Turner and forged supporting affidavits, and 
after patents were issued to the fictitious entrymen, deeds 
were signed in the name of the fictitious person and final 
transfer to Moffat. The fraud was clearly proved. Mof¬ 
fat’s defense was that of an innocent purchaser and that 
the patents were not open to collateral attack. 

The Supreme Court said: *Tt may be admitted as stated 
by counsel, that if upon my state of facts the patent might 
have been lawfully issued the court will presume as 
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against such collateral attacks that the facts existed, but 
that presumption has no place in a suit by the United 
States directly assailing the patent and seeking its can¬ 
cellation for fraud in the conduct of their officers/' 

The patents being issued to fictitious persons could not 
transfer the title and no one could derive any right under 
a conveyance in the name of the supposed patentees. A 
patent to a fictitious person is in legal effect no more than 
a declaration that the government thereby conveys the 
property to no one. There is in such case no room for the 
application of the doctrine that a subsequent bona fide 
purchaser is protected. A subsequent purchaser is bound 
to know whether there was, in fact, a patentee, a person 
once in being and not a mere myth, and he will always’ 
be presumed to take his conveyance upon the knowledge 
of the truth in this respect. To the application of this 
doctrine of a bona fide purchaser there must be a genuine 
instrument having a legal existence as well as one appear¬ 
ing on its face to pass the title. It cannot arise on a forged 
instrument or one executed to fictitious parties, that is, to 
no parties at all, however deceived thereby the purchaser 
^ may be. ^ f 

The case of a person dying too soon to have been law¬ 
fully entitled to an allotment, but Avho, in a quasi judicial 
proceeding, has been by error, fraud or mistake ac^judged 
to have been alive on the requisite date and to have died 
shortly after the date of accrual of the allotment right, it 
is respectfully submitted, is widely differed from a case 
where from beginning to end there never have been ex¬ 
istent parties and all proceedings from beginning to end 
have been based on forgeries. Judge Hook might well ex¬ 
press the doubts he did in the Hawkins case. An examin- ' 
ation of the Jacobs case will disclose that the attempt to 
distinguish the Hawkins case from the Jacobs case was 
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evidently due to a hasty examination by the court of the 
Jacobs case and a failure to attempt to analyze the former 
case. The two cases are in absolute irreconcilable con¬ 
flict. Moreover, the Marshall case is in inevitable and 
necessary conflict with the Hawkins case. In the Mar¬ 
shall case the Circuit Court of Appeals did not rediscuss 
the Jacobs case, but obviously adopted it as already the 
established law of the tribunal, and then the Marshall 
case was thrashed out on its facts and the part the ad¬ 
ministrator had played in the sale of the land to ascer¬ 
tain whether his knowledge could be treated as the knowl¬ 
edge of the innocent purchaser on the doctrine of agency, 
the court reaching a view contrary to the contention of the 
United States. 

In the case of a title based on inventions of parties and 
forgeries, if such they can be called, of signatures and 
affidavits of mythical persons, there never is and never has 
been anything whatsoever as a basis for the creation of 
something or the vesting of any right. In such a case 
there is the public policy which would forbid that the gov¬ 
ernment in the public lands could be defrauded by the 
conspiracy of its own officers to create, for their own 
benefit, mythical entrymen. 

In the case of a person actually in being, but as to the 
date of whose death there might be mistake, fraudulent 
or honest, there was a foundation in fact and there were 
in actual being persons in whom to vest and in whom the 
right and title to the land did vest (though as to them 
subject by statute to forfeiture) at the time of allotment. 
Error as to date of death was like error as to any other 
of the facts that legally founded the right—^blood, resi¬ 
dence, tribal recognition, adoption, etc. In the case of a 
myth there were no heirs and no successors to hold any 
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legal or equitable rights. In the case of an Indian dying 
‘‘too soon’^ there were heirs of that Indian and successors 
recognized by law—heirs and successors to his property 
other than his tribal estate. As to his tribal estate the 
statutes had said if the enrolled Indian prior to allotment 
were dead, that land “shall be allotted in his name, ’ that 
this allotment “shall be selected by a duly appointed ad¬ 
ministrator or executor,” and in order to speed and per¬ 
fect rights, and in recognition of the guardianship obli¬ 
gation as to the Indians that if an allotment were not 
selected that “the Commission to the Five Civilized Tribes 
shall designate the land thus to be allotted.” (Sec. 22, 
Choctaw-Chickasaw agreement of 1902.) Provision was 
made for public record and the dead lands were made 
alienable and taxable. Mullen vs. U. S., supra. Further, 
it was provided, recognizing the possibility of fraud or 
mistake as to the date when a dead Indian passed away 
that any person “knowingly” concealing the true date 
should be punished and also that the person party to the 
fraud or mistake, but only the guilty party, should for¬ 
feit the land allotted or the other tribal property to 
wrongly obtained or the proceeds of the same. 

Why this careful limitation of this forfeiture to the 
guilty person and the careful extension of the forfeiture 
to the proceeds if the innocent were not intended to be 
protected. The legislation of Congress contemplated that 
new towns would spring up on Indian allotments. Did it 
intend that the innocent home builders should lose their 
homes? Did it declare the rolls complete, provide for 
their record in the land record offices and yet mean that 
from March 4, 1907, the Secretary of the Interior might 
change rolls “fully completed” and retroactively divest 
the acquired rights of innocent purchasers for full value 




relying on the rolls the Secretary had made? Or were 
they bound to presume he had by fraud or mistake made 
false rolls ? 

The statutes further declared (Act of April 26, 1906) 
that ‘‘patents or deeds shall issue in the name of the al¬ 
lottee,” and that if he be dead the patent or deed “shall 

inure to and vest in his heirs.” 

When a purchaser bought land from heirs, living ac¬ 
tualities, in whom the lands and patents had vested and 
to whom they had inured, were they dealing with myths 
and acquiring forged paper titles? Suppose the Com¬ 
mission to the Five Civilized Tribes, as required by stat¬ 
ute, upon default of Nicholas Alberson's administrator, 
or there being no administrator, had selected itself the 
allotment of Nicholas Alberson in 1904 or 1905, would 
an innocent purchaser lose money and lands because in 
1908 or 1914 the Secretary of the Interior should find 

Nicholas had died too soon? 

The true rule applicable, it is submitted, is that error as 
to date of death was like any other error that might be 
made in the course of the exercise of the jurisdiction over 
enrollments and allotments. 

Foltz vs. St. L. R. R., 19 U. S. Appeals, 581 (San¬ 
born, Caldwdl and Thayer sitting) : 

“Wherever the right and the duty of the court 
to exercise its jurisdiction depend upon the de¬ 
cision of a question which it is invested with 
power to hear and determine, there its judgment, 
right or wrong, is impregnable to collateral at¬ 
tack unless impeached for fraud. When the juris¬ 
diction of an inferior tribunal depends upon a fact 
which such tribunal is required to ascertain and 
determine by its decision, such decision is final 
until reversed in a direct proceeding for that pur¬ 
pose. The test of jurisdiction is whether the tri- 




bunal has power to enter upon the inquiry, and not 
whether its conclusion in the course thereof ever 
is right or wrong.” 

See also Noble vs. Logging Co., supra. 

The cases cited by appellant as to the right of the Sec¬ 
retary to file suit to cancel allotment certificates or pat¬ 
ents are correct citations of certain non-applicable law. 
The Secretary can sue to vacate rights acquired by fraud, 
but here there has been testimony taken and appellee and 
its grantors found innocent purchasers for value without 
notice. In such case appellant would lose the suit. 

Mandamus is the proper remedy. The Secretary has 
cast a cloud on the rights of appellant and, establishing 
its rights, appellee is entitled to relief. This was conclu¬ 
sively established by Garfield vs. U. S. ex rel Goldsby, 
f U. S., 249, and the Frost case, supra. 

Appellee having the right to the land in question and 
the same having been allotted and not subject to forfeit¬ 
ure and reversion to the Choctaw-Chickasaw Nation, it 
follows there is no right in the Secretary to reallot the 
land. His jurisdiction is exhausted. 

If other parties can show, contrary to the findings in 
this case, that appellee and its grantors were not inno¬ 
cent purchasers and that therefore they have a better right 
they are not concluded hereby, because no cause h.res 
judicata as against persons not parties to the proceedings. 
In the Goldsby, Allison, Frost and all the other man¬ 
damus cases other persons wanted and claimed their al¬ 
lotments if the mandamusing parties were not entitled. 

Respectfully submitted,- * 

Chas. H. Merillat, 

Chas. J. Kappeer, 

Attorneys for Appellee. 






